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ABSTRACT

“SHADOW FEDERALISM:”
NATURAL RESOURCES, NATIVE AMERICANS, AND NATIONAL INTERACTIONS

This research describes and delineates a regime surrounding the
concept of relational federalism as it involves Native American and
United States governments. This regime is <called “shadow
federalism.” Following regime theory, shadow federalism is an
imposed regime with its common norms and values being the centrality
of United States laws and forums in the definition and decision of
Native American land and resource issues. This study looks at
whether the regime changed between 19703 and 1995, the first twenty-
five years of the United States’ self-determination policy, which
called for increased Native American controcl of Native American lives
and lands.

Databases were created using six federal agencies’ reservation
expenditures, reservation demographic data, decisions of
administrative appeals by the Department of the Interior (DOI), media
content analysis, and surveys to state and tribal governments. The
data analysis indicates that there have been some changes in the
regime, including increased tribal government participation in some
forums, decreased native participation in DOI appeals, rising and
falling conflict, and changes in the Bureau of Indian Affairs’ role.
However, on the central point of the presence and continued
effectiveness of the imposed regime, it is clear that United States
forums and laws are still the determining factors in the disposition
of Native American lands and resources. Native Americans continue
to lose control of land and resources, federal forums are used for
decision of conflicts, and United States entities win when native
resources are at stake. The imposed regime has been resilient and
adaptive.

The data also show the centrality of water issues, the lack of
consistent federal policy, the need for variables other than
traditional Political Science variables in discussing tribal-federal
relations, tribal and state governments’ low administrative capacity
in this policy arena, and strong regional differences that indicate
the shortcomings of a case study approach. For regime theory, this
research indicates the importance of widening the discussion to
include more research on imposed and long-term regimes. The shadow
federalism regime has been characterized by a high level of conflict,
an implicit order, and internal inconsistencies. It has also been
highly successful.

Lilias Jones Jarding
Department of Political Science
Colorado State University
Fort Collins, Colorado
Summer 2001
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CHAPTER ONE: INTRODUCTION

This research describes and delineates a regime surrounding
the concept of relational federalism as it involves Native
American and United States governments, then looks for changes in
that regime. Specifically, it begins by defining an imposed
regime surrounding United States laws and policy in the arena of
Native Bmerican land and natural resources. This regime is named
“shadow federalism.” Then, following Young’s writings on regime
theory, I ask whether this regime has been transformed or replaced
by the introduction or reintroduction of spontaneous and/or
negotiated orders.

To look for regime change, I attempt to identify stability
and change in the division of authority among tribal, federal, and
state governments involving natural resources and the environment
on Native American lands over the period of 1970-1994. This was a
period of much change in the tone of federal-state-Native American
relationships. The time span is long enough to encompass a number
of administrations at all levels, so short-term changes can be
placed in perspective and longer-term characteristics can be
identified. In addition to providing empirical data on an
understudied topic, this effort provides comparative federalists,
policy researchers, and regime theorists with information about
the nature of shared power in a situation in which the parties see

things very differently.
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Reseazch Problem

In the past decade, there has been increased public,
scholarly, and official discussion of the role and power of Native
American governments within United States boundaries. Much of the
discussion by non-Indians, led by the media, has assumed that
tribal power has increased (New Interest 1993; Tribes urge 1991;
Miller, et al. 1988; Dao 1998; Large 1977; Serwer 1993; MacPherson
1993; Reservations ‘blooming’ 1992; Bingo 1984; Gambling
businesses 1991; Stanich 1994; Garner 1993; Bogert 1994; Castile
1998; Cornell and Taylor 2000). Some Native Americans agree with
this assessment, but many disagree, citing a history of short-term
gains and long-term losses in indigenous control over land and
resources (Deloria 1985; 1991; Robideau 1993; Jaimes 1992b; Morrin
1994; D. Lester 1994; Campobasso 1994; Gover 1987; Barsh in
Legters and Lyden 1994).

Despite all the discussion, no one has attempted to
systematically identify variables that are important to the
outcomes of interactions among tribal, state, and United States
authorities. This void is particularly important in the context
of issues involving land and natural resources, because they have
been at the center of Native American-United States relations for
over five hundred years. Evidence of the continuing centrality of
those issues is the fact that the House of Representatives' Native
American Subcommittee is situated in the Natural Resources
Committee.

In light of the increased attention paid to Native American

governments, there is a need to develop ways of more adequately
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addressing their roles, statuses, relationships, and power--both
as individual units and as they relate to the governments that
make up the United States. The incorporation of Native American
governments is important for scholars of public administration,
policy, federalism, international relations, comparative politics,
and law, as well as for those working in the substantive areas of
most importance to Native American-United States interaction. The
latter include the interconnected arenas generally separated for
policy purposes into natural resources, environmental issues,
health, economic sustainability, spirituality, and education.

This research delineates and describes an imposed regime
surrounding tribal-state-federal relationships with respect to
Native American natural resource issues. Empirical data are used
to identify patterns of stability and change over the study
period. Identifying these patterns will be critical to
determining whether the imposed regime has been transformed or
replaced in recent years.

This process includes the identification of variables that
are important when tribes lose, maintain, or gain authority over
situations involving natural resources. This is part of a larger
need to identify the variables that are important when political
actors lose, maintain, or gain power.

The identification of these patterns of interaction and power
sharing is particularly important in a policy arena whose
complexity resists easy generationalization, and whose history is
full of policy failures. Because issues involving Native
Americans are often counter-examples to the assumptions of

mainstream scholars, the insights provided may also be extended to

3
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other intergovernmental and nongovernmental relationships, both
nationally and internationally, with important results for the

discipline as a whole.

“Shadow” Federalism

Before looking at these types of questions, however, we need
to further define the reasoning behind the use of the term
"shadow" federalism. The use of the term shadow federalism
springs from a number of sources.

Most simply, relationships between Native American and United
States governments in this century have taken place in the shadows
in the sense that they are obscured or unknown. Little is written
about tribal governments or issues involving Native Americans.
This situation exists for a number of reasons, some of which will
be dealt with later. The key point here is that one goal of this
research is to shed some light on Native American-United States
relations in the latter third of the Twentieth Century.

The concept of shadow federalism may also be used in the
sense that relationships between Native American governments and
United States governments are hard to grasp and unstable, even
ephemeral. They vary, like one's shadow changes with changes in
the texture of the ground's surface or with the coming and going
of clouds. None of the branches of U.S. government has had a
consistent policy toward Native Americans over the last twenty-
five years, and each has operated independently of the others.
This instability is exacerbated by the huge variation among native

nations, both internally and in their relations with the United
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States and other tribes. This variation, which will arise
throughout this research, warns against generalizing from a few
case studies to draw conclusions about Native American-United
States relations as a whole.

The third manner in which the concept of shadow federalism is
useful is that relationships between the indigenous and immigrant
nations provide examples of what might be called the dark side of
United States history. Part of the reason that most historical
and political works written in the United States offer shallow
coverage of relationships with Native Americans is that the
resulting portrait is not flattering.

Like persons of other nationalities, authors in the United
States are generally socialized to consider their homeland in a
positive light, and they consciously or unconsciously resist
negative characterizations of their country's history and current
situation (Woodard 1996). Yet, as a few authors have noted,
acknowledging shortcomings can help us become able to see where a
better future may lie. Quoting Snipp, et al., Wilkins (1993, 413)
observed "the study of indigenous peoples, like other economically
disadvantaged groups...is important ‘'because...[t]he hardships of
these groups make a profound statement about the actual conditions
of American society suggesting unmet needs, unachieved goals, and
areas of further development'."”

Bnother reason for the use of the term shadow federalism is,
as Pommersheim has noted, that "In the context of Indian law,
history looms not just as a colorful backdrop, but rather as an
inescapable shadow™ (Pommersheim 1993, 338). Similarly, law casts

a shadow across discussions of political relationships between

5
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Native Americans and Euro-Americans. The legal statuses of Native
Americans as groups and as individuals are very different from
those of others living on the continent. The failure to
understand and acknowledge this, again following Pommersheim,
"inevitably threatens to blot out understanding and resolution" of
issues (Pommersheim 1993, 338). So the discussion of political
issues involving Native Americans takes place under the shadows of
the disciplines of law and history.

Fifth and last, the idea that there can be such a thing as
shadow federalism, as opposed to some other form of federalism, is
an indication of the cultural differences that distinguish what
are generally considered the Euro-American and Native American
world views. If "shadow" is seen as opposed to "light, " we are
thinking in a European manner, which tends to separate the world
along dualistic lines. The separation of darkness and light,
especially in Christian texts, is commonly seen as a construct
that has had major repercussions for relations between the
colonizers and the colonized on the American continents (Deloria
1973; Jennings 1976).

Along the same line, the concept of dualism encourages us to
acknowledge the existence of critical and central differences
among :he people involved in any discussion of Native American-
United States relations. The reality, however, is considerably
more complex than a dualistic discussion would suggest. There is
no consensus among scholars, between Euro-American and Indian
populations, or among Native Americans as to the nature--real or
desired--of shadow federalism's relationships.

Acknowledging these complexities means dealing with native

6
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nation-United States relationships from more than one angle, which
has repercussions for the use of terms that are usually used as if
everyone understands them. As discussed below, the term
"federalism” is used in a limited fashion. Other terms that need
toc be treated carefully include sovereignty, colonization, trust
status, ethnocide, constitution, nation, and law.

Shadow federalism, then, is a concept that encourages us to
approach Native American-United States relationships with the
understanding that they are complex, culturally and historically
loaded, unstable, legally unique, and generally not adequately
specified. Each of these ideas will arise again as we delve into
the subject of Native American-United States relations in the area

of land and natural resources.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



CHAPTER TWO: THEORETICAL AND LITERATURE REVIEW

Background

This research attempts to identify patterns in interactions
among tribal, state, and federal governments and nongovernmental
actors. The substantive focus is on natural resource and
environmental issues.

The attempt to identify such patterns is important not only
for scholarly reasons, but because those participating in this set
of interactions operate from a series of different national,
legal, and cultural assumptions. While some assume that treaty
law should be the basis for interaction, others assume that United
States law should set the boundaries. While some assume that
several hundred native cultures should continue to operate within
their own parameters, others assume that a "melting pot" 1is
desirable or inevitable.

Because the focus 1s on patterns in relationships, this
project begins by using regime theory, which has been adapted by a
few other authors to the North American context, including in the
environmental and Native American issue arenas (Crawford 1994;
Redifer and Davis; Stoker 1989; Lipschutz and Conca 1993; Drost
and Brooks 1998; Young and Osherenko 1993). Before talking
specifically about that theory, however, some general background
is necessary.

It is important to realize at the outset that much current
political science theory and literature excludes Native Americans.

This is a result of both what is talked about and how the
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discussion is framed. The fact of exclusion is not a condemnation
of the discipline, but « fair statement of the starting point of
this research and an indication that there is work to be done.

One reason for this exclusion is that beginning to understand
this policy arena, as any other policy arena, takes an investment
of time. Because of well-ingrained stereotypes and because this
policy arena has been largely ignored in the past, most scholars
do not have even a meager base on which to build their knowledge
of Native American issues. For example, most have no
understanding of the United State-native nation treaty process,
have never been on a reservation, and did not read about tribal
governments until at least their undergraduate years. So study of
these issues, particularly by non-Indian scholars, involves more
work than beginning the study of, say, health care or education
policy. Particularly because of this arena’s complexity, this
lack of basic information makes study of native issues seem
daunting to those scholars who do develop an interest in the
subject.

For now, an example of the process that excludes native
issues will help illustrate how this situation has been
perpetuated. At a conference, I was introduced to a scholar
because we had a common interest in environmental issues involving
Native Americans. This scholar told me about the presentation she
was to give the next day--a scholarly paper about environmental
issues along the Canada-United States border. She explained that
she was going to talk about the role of native nations in those
issues, but confessed that she had not read any of the secondary

literature on Native Americans. Trying to make conversation, I

9
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asked her what she had found out about the roles of the Jay Treaty
and of Indian Reorganization Act governments in the issues she had
studied. She had never heard of either the Treaty or the Act.

To her credit, she realized her own ignorance when asked
about these two fundamental documents. The next day, she found me
and let me know that, rather than talk about a topic she knew
nothing about, she had omitted Native Americans from her
presentation. Because she did not have basic information on
native nation issues, the result was exclusion of those issues.

In addition, those who heard her presentation remained ignorant of
Native American roles in environmental issues along the United
States-Canada border, because she did not talk about them. Thus
ignorance perpetuated ignorance.

Native American issues have also received little study
because they do not fit the most common starting point for those
who research political issues involving the United States. It is
common in the study of United States government to begin with
pluralism, or what Lowi characterized as the paradigm of "interest
group liberalism"” (Lowi 1967). Most political scientists attempt
to deal with issues involving Native Americans within the
pluralist paradigm, treating them as one United States interest
group (McCulloch 1989; Wilmer, et al. 1994; Ashley and Jarratt-
Ziemski 1999).

This approach ignores native nations' diversity and their
unique legal, historical, and governmental statuses and instead
attempts to place them within discussions of civil rights.
However, indigenous peoples are not interest groups and do not

generally focus on civil rights. They are national units that
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predate the founding of the United States, retain the
characteristics of nationhood, and generally focus on either
indigenous or treaty-based rights (Baylor 1996; Affigne, et al.
1994; Sills 1993; Wilkins 1993; Barsh and Henderson 1980, viii;
Alfred 1995).

Deloria and Wilkins (1999) have suggested that political
scentists’ lack of attention tc Native Americans can be used to
the discipline’s benefit. They point out that the social sciences
that have paid attention, such as anthropology, sociology, and
psychology, have succeeded mainly in alienating native people due
to “the continuing odor of colonial arrogance that infects the
concepts and academic establishment of the above-mentioned social
sciences” (70). They suggest that political science can become
“midwife” to the full incorporation of the insights of non-whites
and is “the best hope for resolving the perennial American dilemma
of racism” (70).

The confusion about Native American statuses in the
literature arises largely because they are what Wilkins calls
"recognized, if not always respected, sovereign nations" (Wilkins
1993, 415). Native American land bases are recognized under
international law and treaties as sovereign nations and by some
aspects of United States policy as independent governments. For
example, the federal Ninth Circuit Court of Appeals recently
recognized Native American nationhood in a decision holding that
federal civil rights law that bans discrimination based on
national origin extends to discriminaticen that occurs because a
person is a member of a native nation (Shenandoah 1998). Yet

Native American control over resources and activities within their
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boundaries is compromised by the presence of federal officials,
United States-based companies, and sometimes state activity
(Deloria and Lytle 1984; Barreiro 1992).

This research takes an intergovernmental approach, not a
pluralist approach, because assuming away Native American
nationhood would assume away too much. It would avoid a set of
complex and interesting issues and deny reality as it is seen by
most Native Americans who live within the boundaries of the United
States, much of international law, critical portions of United
States law, and a growing number of scholars.:

Two aspects of the situation are important for immediate
theoretical purposes. One result of the complexity and seeming
intractability of issues surrounding indigenous peoples is that
political scientists have attempted to use a wide variety of
models and theories in this topic area. These include
colonization, interdependence, modernization, realism,
intra-United States federalism, Marxism, racialism and, as noted
above, pluralism (Affigne, et al. 1994; Snipp 1986; Wilmer 1993;
Wilkins 1993; McCulloch 1990; Barsh and Henderson 1980; Churchill
1983; 1992b; Anders 1980). None of these has gained general
acceptance by those who deal with issues involving Native
Americans, and there is still no uniform theoretical approach to
the subject matter. 1In fact, most of the existing literature
about Native American natural resource issues remains descriptive
and comes from cutside political science. This is apparent in
this research’s reliance on literature from other disciplines,
particularly sociology, journalism, law, and history.

The lack of a consistent theoretical approach to Native
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American issues is not limited to political science, or to any
other academic discipline. Recent years have seen important
contributions to the discussion of the generally tenuous
relationships between Native Americans and academics. Deloria
(1992, 1995) and Mihesuah’s edited volume (1998) have made
important contributions. Very generally, these authors pointed to
separations along disciplinary lines as one of the challenges
faced when discussing Native Americans; the disciplines themselves
are European creations and tend to make discussions of native
nations a-cultural (Champagne 1998, 182-183).

In addition, as Mihesuah (1998, 1-17) pointed out, Native
Americans have often not been consulted when academics wrote about
native issues or, more specifically, members of a certain nation
were not consulted when academics wrote about that nation. The
reverse--a Seminole writing an “authoritative” study of the United
States without talking to anyone from the United States--would
clearly be considered poor scholarship. Nagel’s volume (1996)
provided one example of the result of scholars’ failure to include
Native American sources in volumes about native issues, as her
chapters that incorporated native voices were clearly superior to
those that did not (Jones 1998).

The second major theoretical issue is linked to the first at
this juncture. Any model or theory used in discussing Native
American-United States relations must not be constructed soc as to
prevent consideration of normative issues, because of the
important cultural differences between indigenous and immigrant

peoples. These include strikingly different approaches to land
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and natural resources. Deloria (1973, 75-76) summarized the
difference:

American Indians hold their lands--places--as
having the highest possible meaning, and all their
statements are made with this reference point in
mind. Immigrants review the movement of their
ancestors across the continent as a steady
progression of basically good events and
experiences, thereby placing history--time--in the
best possible light. When one group is concerned
with the philosophical problem of space and the
other with the philosophical problem of time, then
the statements of either group do not make much
sense when transferred from one context to the
other without the proper consideration of what is
happening.

These differences predate the colonial era and are largely ignored
in United States discussions of environmental and natural resource
policies; it is not common to hear legislators talking about the
meaning of a normative focus on time. Yet, Native Americans
commonly talk about the centrality of place, specifically the
places important to a particular national group, and about the
normative aspects of United States policy decisions (Davis 1992;
Churchill 1993; Parlow 1988; Weyler 1992; Matthiessen 1984; Sale
1991; Berger 1991).-

A key aspect of this is the spiritual significance that
indigenous belief systems attach to place, land, and resource use.
A Haudenosaunee Declaration (1992) highlights the difference
between the majority United States culture and native thought:

We cannot adequately express our feelings of horror and

repulsion as we view the policies of industry and

government in North America which threaten to destroy

all life. Our forefathers predicted that the European

Way of Life would bring a spiritual imbalance to the

world . . . Now it is before all the world to see--that

the life-producing forces are being reversed, and that
the life potential is leaving this land.

14
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Danny Billie, a Seminole, voiced similar sentiments:

When we talk about the environment and our way of life,

it is all connected. When red people talk of our ways,

land claims, and rights to self-determination, some

white people look at us as greedy, wanting everything.

They don’t realize where we are coming from. They

don’t have common sense. When we talk about saving our

rights, we are protecting them, too. We are the

caretakers of the Creator’s creation. It is our job to

follow the instructions that he has given to us. If we

don’t do our job, then we are going to get fired. If

we don’t follow our own ways, our laws and ceremonies,

the Creator is going to say that we are not doing our

job and will clear everything and start all over again

(LaDuke 1999, 39-40).

The presence of a normative element does not mean that all
Native Americans are in basic agreement on a proper normative
framework for environmental and natural resource policy. In fact,
there is wide variation among modern native nations' approaches to
natural resource issues. For example, the Mescalero Apache tribal
government has promoted the Northern States Power Company's (NSP)
plan to store nuclear waste on its land, but the Prairie Island
Sioux have strongly resisted NSP's attempts to store nuclear
wastes adjacent to their land. Both have supported their
positions by pointing to Native Americans' close, long-term ties
to the land (Davis 1992; Prairie Island Coalition 1993; 1994).
Similarly, while some Native Americans seek the support of
non-Indian environmental groups, others consider such groups
paternalistic and prefer that they stay out of issues involving
Native American resources (Butler 1990; D. Lester 1994).

So important normative differences exist both between the
indigenous and immigrant worldviews and among native nations. One

concept that is useful in dealing with this normative conflict is

the "marginal site."” This concept was developed in a 1990 issue
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of International Studies Quarterly and applied by Wilmer to the
situation faced by indigenous peoples.

Marginal sites are not physical places, according to Wilmer,
but "sites of politically significant experience...on the margin
of the prevailing paradigm" that are "unconnected to the 'bounded
territoriality' of states to which the dominant paradigm is
addressed."” At marginal sites, "the distribution of power is
embedded in internalized meanings and...the powerless remain
powerless, in part, because they do not successfully challenge the
meaning of terms used to describe their existence, their
experiences" (Wilmer 1993, 33).

Wilmer says that the movement of indigenous peoples against
ethnocide constitutes a marginal site that, among other things,
raises questions about relationships between the state and
ethnicity and the chronic tensions between the two. As is typical
of marginal sites, "Struggles over normative issues often appear
as conflicts over language and meaning"” in both on-the-ground
policy discussions and the study of United States-Native American
relationships (Wilmer 1993, 35).

Along the same lines, Dalton and Sabatier have highlighted
the ways that differences in norms and values underlie political
conflict within the United States. While Dalton focuses on the
conflicts created by recent changes in United States values,
Sabatier puts values differences at the center of conflicts
between policy actors (Dalton 1988; Sabatier 1987).

It is understandable that when the normative underpinnings of

issues are in conflict, as in Native American natural resource
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issues, one would find that political scientists are without a
generally accepted theoretical basis. The goal here is to work
toward both a theoretical and an empirical base that will help

deal with these issues.

Regime Theory

The shortcomings or limited applicability of other
theoretical approaches led to selection of regime theory as the
starting point for this research. Regime theory can be used
partly because it is very general; in this complex arena where
little empirical work has been done, imprecision is a virtue
(Strange 1982). Arising in the context of international
relations, regime theory is an alternative to what Haggard and
Simmons (1987) called "dominant conceptions of international
order, authority and organization" that focused on "the
competitive, zero-sum 'anarchy' of interstate relations."

Instead, regime theory focuses on cooperative behavior in an
issue area. Krasner (1983, 1) defines regimes as "principles,
norms, rules, and decision-making procedures around which actor
expectations converge in a given issue-area." He sees regimes as
influencing the behavior of their members by intervening between
their interests/values and identifiable outcomes. While regimes
do not necessarily have a central organizational component, they
are fairly stable over time (Krasner 1983; Haggard and Simmons
1987).

Regime theory encourages us to look at how patterned

relationships arise, are maintained, and change over time, even
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when there is no organizational basis for them. Shared norms and
values are important, but neither cooperation nor simplicity is
assumed (Haggard and Simmons 1987; Stoker 1989). Specifically,
this paper investigates the current status of a regime surrounding
Native American natural resources, a regime characterized by a
type of relational federalism which has been labeled "shadow
federalism."

Regime theory meets the minimal requirements for a
theoretical approach that is useful in the Native American context
for at least six reasons. First, regime theory allows the
existence of, but does not center around, the concept of the
nation-state (Young 1997a). The importance of this particular
theoretical looseness is noted above.

Second, regime theory does not rely on traditional ideas of
federalism in the senses of being centered around a constitution
or territory; it centers on relationships. The importance of this
point will be discussed when the concept of relational federalism
is considered.

Third, regime theory is not dependent on pluralist ideology,
yet does allow the group--of whatever form--a role in political
interactions (Litfin 1993). This avoids the pluralist's focus on
the United States-based interest group, while allowing
consideration of group activity.

Fourth, consideration of a regime does not require
incorporation of modernization theory's linear ideas of progress
and change. The assumptions that time is linear and that movement
from communitarian to post-industrial society is "progress" is not

shared by most Native Americans (Wilkins 1993; Berger 1991). This
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does not mean that regime theory assumes a static situation.

Fifth, the consideration of normative issues is encouraged,
rather than discouraged. Sixth and related, regime theory is
flexible in that it does not assume the existence or primacy of
any one culture and its norms, but only the existence of some
shared ideas.

Regime theory is, then, useful in looking at situations that
are complex, normatively-charged, and involve a number of types of
actors in political conflict. This is a good beginning
description of United States-Native American relationships
involving natural resources.

Young (1983) helps us understand the complexity of these
relationships when he suggests that the social institutions that
form the bases for regimes arise in three primary ways. He says
such orders may arise spontaneously, may appear as a result of
explicit negotiation, or may be imposed by dominant actors on
subordinate actors. Young also points out that spontaneous,
negotiated, and imposed orders are not mutually exclusive, and
that a regime may display aspects of more than one at a time or
over time. In fact, in his more recent writings on international
environmental regimes in the polar regions, he and Osherenko
(1993, 226) suggest that these categories are useful only for
analytical purposes, rather than being truly separate phenomena.

Native American-United States relations involving land and
resources have provided examples of each of these types of orders.
In fact, one of the salient features of native-federal-state
relationships is the concurrent existence of different types of

orders in the same governmental, legal, and territorial space.
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Additionally, the composition of the relevant orders varies from
reservation to reservation, as will be discussed further below.

The imposed order is easiest to identify, and most people are
aware of the manner in which the United States imposed a new order
on many native nations by military force. Lipschutz and Mayer
(1993, 254-259) discuss the imposition of European rules for land
and resource use in colonial New England as an example of non-
military formation of an imposed regime. The United States also
used a combination of military force and unilateral legislation to
impose new boundaries, often relegating Native Americans to land
that was considered undesirable because it was inappropriate for
farming. The irony of this Nineteenth Century phenomenon has been
that those undesirable lands contain large quantities of resources
that became important in the Twentieth Century, including at least
one-third of the low-sulphur coal and uranium within United States
boundaries (Jaimes 1992b; Citizens' Review Commission 1981; Ambler
1987).

However, not all native nations fought the United States, and
even some of those that did negotiated their boundaries and
resource-use rights. These negotiated orders included both
international treaties and less formal agreements. Since the
1970s, the use of negotiated compacts has been extended to include
Native American-state relationships around water use, hunting and
fishing rights, and environmental enforcement (McCool 1993;
Wilkins 1994; Intergovernmental 1899).

There are also a number of spontaneous orders that have
arisen around Native BAmerican resources. In fact, Wilkins (1994b)

notes that informal handling of tribal-state issues has been the
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norm. McCool (1987) provided a masterful study of how the
spontaneous order surrounding Indian water rights has resisted
attempts at change.

The comparative literature offers another set of distinctions
that can be combined with Young's typology to describe a regime
surrounding Native American environmental and resource issues.
This is the distinction between the unitary, federal, and
confederal government systems.

The unitary system, the world's most common, involves supreme
power by a central government over related units. A confederal
system involves multiple units retaining internal sovereignty and
control, while assigning a few limited tasks to a central
authority. The federal system falls between the unitary and
confederal forms in terms of power sharing by central and
subnational units (Zimmerman 1992; Mahler 1992).

This distinction helps show that overlapping orders and
competing paradigms based on different norms are not the only
sources of variation in the relationships between the United
States and Native Americans. There is more than one type of
governmental system operating, and different types of systems
sometimes correlate to the creation of different types of orders.

Roughly, treaty-based relationships coincide with a loose
confederal arrangement and with Young's negotiated order. The
Supreme Court's expanded definition of Congressional power, which
led the United States to believe it could create, mold, and
destroy reservations and native governments, coincides with a
unitary arrangement and an imposed order. Yet this arrangement,

which is unitary in terms of how power is shared, has been assumed
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by most people within the United States to operate as part of a
federal system. When the situation is viewed in this manner, its
complexity and internal contradictions are highlighted, and it is
not surprising that a variety of spontaneous orders arose as
actors attempted to deal with day-to-day events.

One should not, however, be blinded by complexity. The
United States successfully imposed its order upon Native American
nations and resources. This process is discussed in depth in
Chapter Three. While some native nations were impacted sooner
than others, and while some were more deeply impacted than others,
it is clear that United States laws and government were the
determining factors in what happened to natural resources in what
was left of Indian country beginning in the late 1800s and
continuing until at least the early 1970s.’ This active role in a
natural resource regime stands in contrast to what von Moltke
(1997, 256) has called the United States’ role as “an obstacle in
most international environmental negotiations.”

This imposed order, it is argued here, formed the basis for a
regime surrounding Native American resources. This shadow
federalism regime will be defined in detail and its consequences
discussed in more depth below.

After providing general information on United States policy
involving native nations, this research will look at regime
change. Young (1983, 107-111) suggests that regimes change due to
the presence of internal contradictions between central regime
elements, alterations in the underlying power structure, and
exogenous impacts. In the case of Native American natural

resources, one of the researcher’s tasks is to investigate whether
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there have been changes in the underlying power structure in the
last twenty-five years. There have clearly been exogenous
impacts, with changes in international energy prices and control
being most obvious. Internal contradictions might include the
normative differences noted earlier (Deloria 1985; Deloria and
Lytle 1984; Wilkins 1994a). Young (1997b, 16-17) also suggests
looking for institutional changes--including changes in a regime’s
decision-making procedures, participating organizations,
compliance mechanisms--and at whether changes are intentional,
conflictual, or considered legitimate.

Regime theory, then, directs us to look for the emergence of
and changes in patterns of cooperation, especially as they impact
political relationships and policy outcomes. Much of the recent
literature on regimes in the environmental arena looks at modern
cooperation around the formation and implementation of
international agreements. Some of it has a hopeful tone in its
search for more effective ways to form regimes that will be able
to effectively resolve international environmental problems
(Litfin 1993; 1998; Young and Osherekno 1993; Conca 1993, 309;
Young 1993; 1997; Victor, Raustiala, and Skolnikoff 1998; Downs,
Rocke, and Barsoom 1996).

Along the same line, Young and Levy (1998, 15) define “good”
regime effects as those that help make an environmental problem
“easier to manage” or “easier to solve.” They state, “The good
effects of regimes . . . are the ones that a regime’s framers
either intended or seek to take credit for after the fact.” 1In
the case of an imposed regime that gives one group the ability to

exploit natural resources with less attention to ecosystem
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preservation, this definition is of questionable use. While the
United States government clearly intended to gain control of
native lands and resources, it has seldom done so in a manner that
makes environmental problems “easier to manage.” Rather, it has
continually created more conflict and new environmental problems.

Some authors do give a more central role to conflict as an
aspect of regime formation, maintenance, or transformation
(Keohane 1980; 1982; Downs, Rocke, and Barsoom 1996). 1In
particular, Conca (1993, 317) points to global ecological
interdependence as “exacerbating emergent tensions.” More
specifically, Kamieniecki and Granzeier (1998, 261-268) point out
the conflict that occurs due to the link between environmental
degradation and the abuse of indigenous peoples’ rights around the
globe.

Looking at the sources of some of this conflict, Lipschutz
and Conca (1993, 246-266) point out that natural resource regimes
develop over time and are based, in part, on power relationships
that have been legitimized by customary or traditional rules.
Regimes, they say, may change as the rules change that determine
who is an appropriate actor to be involved in a situation. This
observation is important, because the question “who should be
involved in decisions effecting Native American land and
resources?” has been critical to native nation-United States
conflict in the twentieth century. Whether there has been change
in the imposed regime is partly a question of whether Native
Americans have acquired not only a higher level of involvement,
but also the real ability to make decisions about their lands.

The focus on regime formation and implementation has slighted
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other topics, and one of the contributions of this research is its
focus on regime change. Similarly, the focus on voluntarily-
entered regimes and on regimes that seek to reduce environmental
stress have slighted the discussion of conflict and probably
contributed to Young’s conclusion (1997a, 279) that “regimes are
lightly administered.” This study’s focus on an imposed regime
that has often facilitated increased environmental damage provides
a broader base to regime theory.

This research also contributes a longer-term view of a
regime. Most studies have focused on regimes in the past half
century, although Stokke (1997) has noted the need for a longer
range of vision, and regimes are generally understood to be long-
lasting arrangements.

Young and others (1999) also address regime effectiveness.'®
They suggest that regime effectiveness can be measured by using
three steps: documenting actors’ behavior before and after the
regime is formed, identifying “causal connections between the
operation of the regime and the changes,” and identifying
behaviors that underlie regime success (Young 1999, 250). One
finding of their research that echoes in this study is the finding
that social learning and the development of new means of regime
implementation occur as regimes try to pursue their objectives
over time. While this study does not follow Young et al.’s
outline for the study of regime effectiveness, it does provide
additional empirical information on that topic.

In the environmental and natural resource arena, political
relationships and measures of political effectiveness develop

around two basic questions: who has control of resources and the
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revenue from their use, and how are decisions made about
activities with the potential to create environmental damage?
These questions underlie this discussion of the development,
change, and destruction of shared principles and norms among

regime actors.

Federalism

The issues surrounding Native American natural resources, as
noted above, are usually assumed to arise within a federalist
system. The concept of federalism has been used to discuss
situations in which power and responsibility for governance are
shared among different units. As Mahler (1992, 39) has noted,
following Duchacek, there is no "universally accepted theory of
federalism,”™ and the term has been used to describe both a process
of combining governmental units and the resulting relationships.

Elazar, who can probably be called "the dean of federalism,"
suggests in a 1993 summary article that "federalism" actually
comes in three varieties. The most useful for our purposes is the
most general, which Elazar identifies when he says "in the last
analysis, federalism is a matter of relationships" between various
units (1993, 191).

This relationship-centered conceptualization of federalism is
promising, because indigenous peoples and governments have clearly
had long and complex relationships with Euro-American peoples and
governments. Using the concept of relationships as a basis for
federalism also fits with regime theory's focus on cooperation and

convergent expectations in an issue area and with its broad

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



definition of who may be a relevant actor.

In order to use the concept of relational federalism, it must
be clearly distinguished from the other two varieties mentioned by
Elazar. The first has a territorial basis. In this alternative,
all actors within a certain land base are discussed as parts of
one federal system (Elazar 1993, 193; Duchacek 1986). However,
issues surrounding Native American natural resources extend beyond
United States boundaries. This is not only a matter of intrusion
by international organizations and market forces, but also a
consequence which arises when natural resources that form
commonly-recognized international boundaries are traversed by
indigenous territories.

For example, the waters of Lakes Superior and Huron are
circumscribed by Anishinabe (Chippewa) lands, and the St. Lawrence
Seaway bisects Kanien'kehaka (Mohawk) territory. Anishinabe and
Kanien'kehaka whose primary residence is on one side or the other
of the Canada-United States border generally consider themselves
part of a community that traverses and is independent of that
border (Morrin 1994; Weyler 1992; Jaimes 1992b; Taliman 2001). A
similar situation exists along the Mexico-United States border for
the Tohono 0O’odham and Pascua Yaqui and along a number of
internationally-recognized borders in Central and South America
(Barreiro 2001; Border tribes 2000; Border tribes 2001; Taliman
2001).

The questioning of territory as the basis for nationhood, the
nation-state, and/or sovereignty, particularly in the
environmental arena, is a current debate that is both interesting

and relevant, but not central to this discussion (Elkins 1995;
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Litfin 1998). Rather, for purposes of discussing participants in
a shadow federalism regime involving Native Americans and natural
resources, using a territorial basis is conceptually difficult.
If territory is used as a basis, one must begin by either
accepting Euro-American boundaries or Native American boundaries
and, thus, by negating the normative questions at the heart of
shadow federalism relationships.

The last conceptualization of federalism is the most common.
It involves the division of governmental power between a national
unit and subnational units, usually in a constitutionally-defined
manner (Almond and Powell 1992; Hague, Harrop and Breslin 1992;
Stoker 1991; Mahler 19912; Bertsch, Clark and Wood 1986; White,
Wagenberg and Nelson 1994; Zimmerman 1992). This
conceptualization is central to most discussions of policy issues
within the United States but is not appropriate to discussion of
issues involving Native Americans. This is true, first, because
the Constitution defines Indian nations as existing outside the
United States, and the legal relationships between most native
nations and the United States is preliminarily defined by
international treaties (Savage 1991; San Kronowitz, et al. 1987).

In addition, the relationships that have developed are not
consensual in the manner of the national-subnational federalist
model because, unlike states, native nations did not ask to become
part of the United States. Rather, the United States government
has usurped control of reservation lands, resources, and
governance in spite of both the wishes of Native Americans and
some pronouncements of United States policy (Deloria and Lytle

1984; Lyons, et al. 1992).
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The national-subnational conceptualization of federalism is
also inappropriate in this context because it is generally paired
with either the overt or covert assumption that the role of each
unit of government is fairly clearly defined as it relates to the
other units of government. This is usually evoked as a situation
in which each unit of government is protected from usurpation of
its power by other units (Zimmerman 1992, 5; Mahler 1992, 37).
Duchacek (1986), for example, says the clarity of division of
powers 1s an important yardstick in determining the nature of a
federalist system.

By any yardstick, however, an assumption that Native American
governments' power has been protected through a federal system,
especially in the land and resources arenas, is not in line with
historical reality. Rather, there has been a consistent and
successful series of formal and informal United States actions
that have taken resources from indigenous control, as will be
discussed further in Chapter Three. This process has been, if
anything, assisted by a lack of clarity about the division of
power between native and non-native governments. The remaining
indigenous land base, much of which is actually under non-Indian
control, is only four percent of the land within the United States
(Churchill 1992a; Jaimes 1992b).

This is not to say that the national-subnational and
territory-based conceptualizations of federalism can be ignored in
the discussion of Native American land issues. On the contrary,
they are key aspects of a paradigm within which many actors
operate and must be kept in mind. However, this research uses

relationships to define federalism because of an awareness that
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there are different beliefs and norms among the players with
respect to this point. The goal is to discover how power
relationships actually operate in the regime that has surrounded
Native American environmental and resource issues, rather than to
describe those relationships from the point of view of the United
States or a native nation. It is, thus, fair to say that the idea
of Constitutionally-based federalism is neither totally irrelevant
nor central to the discussion.

There is a certain irony in the failure of American
federalism literature to adequately address issues involving
Native Americans. The concept of federalism as it is usually
discussed in United States scholarship originated among the
indigenous confederacies of eastern North America. Members of
these confederacies, particularly the Haudenosaunee (Iroquois),
repeatedly urged the European colonists to take up their form of
government (Barreiro 1992; Grinde and Johansen 19391; Lyons, et al.
1992). The immigrants obliged, but their scholars have yet to
deal with the modern intergovernmental situation as it involves
the continent's indigenous residents.

The goal of this research, then, is to find some clarity by
defining how these relationships have worked in the past quarter
of a century and by looking at the fate of the shadow federalism
regime's norms and values. This will be done by measuring how
power has actually been shared when environmental and natural
resource issues have arisen and by identifying changes in the
relationships among Native American, state, and federal

governments.
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Ethricity and Federalisa

The international and comparative literature point repeatedly
to ethnicity as a complicating factor in federalist relationships.
Duchacek (1986) notes the growing role of subcentral units in
multinational affairs and the resulting problems. These problems
include warfare, as Gurr and Harff (1994) point out. They
estimate that seventeen of the 22 "hot" wars underway in 1993 were
based on ethnic conflict. Elazar (1993) suggests that maintenance
of a federalist system in the face of ethnic differences requires
popular support, a will to federate, and the consent of the
governed.

The powerful role of ethnicity has become clearer in the last
decade, leading to more careful attention to that concept and to
the development of literature about "fourth world” peoples.
Commonly "peoples" are defined similarly to "ethnic groups" as
those sharing a particular "language (or dialect), religion,
‘culture, ' homeland (as both a general and particular locus), a
sense of historic identity, and a view of common destiny" (Sills
and Morris 1993, 9). These groups are seen as the building blocks
of federations and nations, whether by the process of consensual
or forced unity, colonization or decolonization (Sills and Morris
1993; Duchacek 1986).

More specifically, Sills and Morris (1993, 10) define "fourth
world”" peoples as:

non-state nations and peoples whose claim to

self-determination is rfirmly attached to their

histories of existence in particular places before

the formation of the states which now enclose them
and with which they must interact politically.
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This includes Native Americans, as well as the Kurds in Turkey,
Iran, Iraq and Syria; the 250 peoples within Nigeria; the Zulus,
Swazi, Xhosas and other peoples within South Africa; and thousands
of others.

The difference between third world and fourth world
situations is important. Historically, the central issues of the
third world involved direct colonization by Europeans. This
included a claim that the colonized land was part of the European
empire, a period of direct exploitation of resources by the
intruders, and physical decolonization coupled with the drawing of
nation-state boundaries that were generally modeled on those
created during the colonization period. With decolonization, the
European nation went “home," and the new third world nation moved
into independence, taking its place in the United Nations as the
legal-theoretical equal of England, France, or the United States.

But the boundaries of fourth world peoples are ignored when
nation-states are formed. They are dissected or surrounded and
are not nation-states. Attempting to apply the colonization
literature to both third and fourth world situations ignores the
fact that the fourth world is defined so that problems are not
likely to be resolved by someone packing up and going home
(Wilkins 1993, 401, citing Patterson 1971). There is a nation-
state, and someone has a stake in its maintenance. Either various
peoples must co-exist in some form, the nation-state must
dissolve, or one people must lose its identity completely.

Historically and currently, the responses to fourth world
peoples within nation-states have included each of these options.

Clearly, these options indicate a variety of power-sharing
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relationships. To make things more confusing for those trying to
define the nature of these relationships, the options may not be
clearly separated, and nation-states may undertake contradictory
policies, either concurrently or consecutively (Sills and Morris
1993).

For conceptual purposes, policies involving fourth world
peoples may be placed on a scale from unitary to secessionist. An
example of the unitary approach to solving problems of ethnicity
was found in the Union of Soviet Socialist Republics. There,
ethnocide was combined with formation of a centralized
multinational empire. Throughout this process, the government
presented itself as creating a "nonethnic" proletarian
internationalist society (Hajda and Beissinger 1990; Motyl 1992).

A midpoint on the scale is represented by Canada. There, the
general movement away from strong central government and toward
stronger provincial government has been paralleled by a movement
toward increased autonomy for Native Americans (Berger 1991; White
1994). While fourth world peoples within Canada hold several
different governmental statuses, they have been given a role in
the more general constitutional discussions that are a recurring
feature of Canadian federalism. Recently, a new territorial
government was created in what had been part of the Northwest
Territories, where indigenous peoples compose the majority of the
population (White 1994; Fleras and Elliott 1992).

South Africa under apartheid approached the issues of fourth
world peoples from the secessionist end of the spectrum. It tried
to manufacture secession by creating new nation-states (homelands)

based on indigenous divisions. This forced secession was part of
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a program designed to create a cheap labor pool and acquire
indigenous lands (Platzky and Walker 1985; Mare and Hamilton
1987).

The situation in South Africa has echoes in North America.
Robert Kennedy (Nixon 1994, 2) captured some of them in 1966 on a
visit to University of Cape Town when he said:

I come here this evening because of my deep

interest and affection for a land settled by the

Dutch in the mid-seventeenth century, then taken

over by the British, and at last independent, a

land in which the native inhabitants were at first

subdued but relations with whom remain a problem

to this day . . . . I refer, of course, to the

United States of America.

While there is a critical difference between the two places
due to the preponderance of non-native population within the
United States, the reservation system and the homeland system
have an additional parallel not mentioned by Kennedy. In
both places, the dominant power attempted to create docile
indigenous-fronted governments with which to share power.
With the end of apartheid, the elites created by the homeland
system have resisted dissolution of their nations, preferring
to retain power (Nixon 1994). On American reservations, the
creation of new governments under the 1934 Indian
Reorganization Act also resulted in new elites and internal
dissension (Jones 1994; Voices from Wounded Knee 1974;
Deloria and Lytle 1984), as will be discussed further in
Chapter Three.

The effects of the discontinuity of nation-state and

indigenous boundaries and the difficulty of dealing with them

can be seen clearly in the dissolution of Yugoslavia and the
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Soviet Union and in the bloodshed in Ireland and Ethiopia.

In each place, coexistence, secession, and ethnocide have all
been attempted solutions (Sills and Morris 1993; Duchacek
1986; Gurr and Harff 1994; Motyl 1992; Curtis 1984; Scherman
1981) .

In the United States, bloodshed has been comparatively
minimal in the last twenty-five years, but the political
situation is similar. There have been a number of
overlapping attempts to solve the status of fourth world
peoples within the nation-state. These have included
government-to-government coexistence, attempts to dissolve
the status of "Indian," and a series of events, including
separation of Native Americans from control of their land and
resources, that have been described as ethnocide in slow
motion (Churchill 1993; Weyler 1992; Jaimes 1992a).

Increasingly, the situation includes intratribal
conflict involving the United States-formed tribal
governments. There appear to be a growing number of long-
term disputes, many leading to violence, over who rightfully
governs reservations. Usually, one side of the dispute
includes a tribal leader who has become entrenched through
United States government support or acquiescence. Both sides
may use native nation sovereignty as justification for their
stances and actions. This increased conflict may be one
reason that tribal governments have become more visible
(Jones 1994; Crow 1996; Flesher 1996; Gunfire erupts 1995;
Kent 2000).

For political scientists, the continued presence,
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increased visibility, and political impact of fourth world
peoples is part of a larger issue. Nixon (1994, 324)
summarizes the situation when he says:

During the early 1990s, the combination of

imperial collapse, state proliferation, and

ascendant ethnic nationalism has brought on a

crisis in the procedures for national

legitimation. If national claims resting on

ethnic foundations appear destabilizing, how else

are aspirant states to mount their appeals?

Arguments based on historical occupation resolve

little in the myriad cases of layered possession;

only a minority of states display liguistic unity;

and economic viability carries little weight in a

world of micro-states like Andorra, Gambia, and

St. Vincent.
The question of who controls Native American environments and
natural resources, then, is one echo of a larger dialogue. It is
a dialogue that should take place with the realization that
historically, peoples, including fourth world peoples, have lasted

substantially longer than states or empires.

Defining Shadow Federalism

In defining the relationships surrounding Native American
environmental and natural resource issues, then, it is appropriate
to use a mixture of United States and international concepts. It
is also both appropriate and helpful to use a regime-driven focus
on shared norms, principles, and values. Looking for shared norms
and values can clarify a situation in which there are many
conflicts around the definition of relationships and overlapping
types of orders and systems.

This search will take place using the concept of relational

federalism, which is defined as a situation in which power and
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responsibility for governance are shared among different units,
but without the existence of clear territorial boundaries or a
clear national-subnational division of governmental power. 1In a
relational federalist situation, the only thing that is clear is
that there are relationships among governing units that share
power. The situation is dynamic and fluid, rather than clearly
stated in agreed-upon documents.

Shadow federalism refers to the type of relational federalism
that involves modern Native Americans and the United States,
particularly as they are involved with natural resources and
environmental issues. It is important to keep in mind that these
issues have always formed the core of relations between the
indigenous and invading peoples.

Looking at a regime surrounding the concept of shadow
federalism means looking at shared "principles, norms, rules, and
decisionmaking processes" in natural resource interactions. This
means looking at such questions as:

* who makes decisions involving natural resources?

* who creates environmental problems?

* who is responsible for designing and implementing policy

solutions?

* who gets the credit or blame when problems related to
resource allocation, pollution, and related issues
arise?

* how are decisions made, who is involved, and who decides
who is involved?

* do participants in natural resource arenas talk about the

same issues and accept the same processes and values?
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* do participants accept common principles or assumptions as
definitive of the "facts" of their situations?
* do participants agree on who should make decisions, be

responsible for solutions, and get credit or blame?

Actors in the Imposed Regime

This research seeks to identify stability and change in
shadow federalism relationships over the period 1970-1994. These
dates mark the first twenty-five years of the self-determination
era in United States policy toward Native Americans.

Before 1970, official United States policy favored the
extermination or assimilation of Native Americans (Deloria 1985;
Deloria and Lytle 1984; Churchill 1993). The coming of
self-determination as the official policy was supposed to bring
growing Native American power, as will be discussed more in future
chapters. However, the meaning of "self-determination"” for Native
Americans has been hotly contested (Kamieniecki and Granzeier
1998, 258-260; Deloria 1985; Deloria and Lytle 1984, Ch. 15) and
what Wheelock (1995) calls "an enigma". Many people operate under
the assumption that the de facto United States policy remains
extermination or assimilation. Still, the self-determination era
is generally agreed to mark some form of departure from earlier
official United States policies (Deloria 1984; 1985; Jaimes 1992b;
Churchill 1993; Grinde and Johansen 1995; Wheelock 1995). The
task here is to identify precisely what departure, if any, has
occurred in the natural resources arena.

First, the pre-~1970 United States policy and the imposed
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regime surrounding that policy will be generally defined. That
definition begins with the identification of actors in the Native
American natural resource issue area, which is undertaken in this
section. The next section explains the functioning of the regime
in more detail, and Chapter Three turns to policy matters
involving the regime over time in more detail.

The second major task is to look for evidence of regime
transformation in the self-determination period. The gathering
and analysis of data on this topic forms the bulk of this research
effort. This material is covered in Chapters Four through Seven.
The third task, and the conclusion of this dissertation, is to
determine whether transformation or replacement of the imposed
regime has occurred. This is the gist of Chapter Eight.

United States policy involving Native American resources
takes place in a context that includes international law, the
location of various natural resources, historical events,
ecological variation, and cultural and ideological beliefs. These
variables are location-bound, provide limitations on possible
action, or are slow to change and provide general parameters
around day-to-day and year-to-year relationships among actors.
They could limit or stimulate regime transformation and might also
impact who would become involved in a regime.

Within this context, a number of categories of actors take
some role regarding Native American resources. In 1970, these
actors were members of an identifiable imposed regime that
centered around United States laws and governmental processes.

The exact nature of these laws and processes will be discussed in

the next section.

39

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



This research generally focuses on a search for change. For
example, it is clear that the number and distribution of actors of
various types did change from 1970-1994. It is also safe to say
that at least some aspects of the actors' day-to-day relationships
changed during the study period. However, the general categories
of actors involved with Native American resources have not changed
since 1970, and they will be defined here rather ahistorically.

Native nations are clearly relevant actors, and changes in
their roles between 1970 and 1994, measured as control over
natural resources, will be key to determining whether an imposed
regime remains in place. Native nations may have several types of
governments. The term "tribal government” is generally used to
refer to a body that may have traditional Native American aspects,
but whose most prominent task is the formation and maintenance of
relationships with the United States government. This is usually
differentiated from the "traditional government,"”" which is the
continuation of pre-European patterns of organization and may have
little or no contact with the United States (Meredith 1993;
O'Brien 1989).

While generalization should be done only with caution, many
current tribal governments were formed based upon the model of the
United States Constitution after passage of the 1934 Indian
Reorganization Act. This process is described in Chapter Three.
The majority have also sought and received United States sanction,
which is known as being "federally recognized” (Ambler 1930;
Deloria and Lytle 1984; O'Brien 1989).

Some native nations operate under a traditional government,

some under a tribal government, and some under both. Where both
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types of governing structure are present, they may act in harmony
or as rivals. Where there is a tribal government, it may take a
variety of forms that may or may not be based on European
concepts. This makes it difficult or impossible to translate
discussions involving the roles of governors, courts, and
legislatures into most reservation contexts.

Additionally, reservation governments do not function based
on political parties. The variation in economic, labor union, and
industrial status used to explain differing policy reactions among
states are largely irrelevant on reservations, which are
historically nearly uniformly poor, non-union, and non-industrial
(Meredith 1993; O'Brien 1989; Ambler 1990).

Individuals are also important in discussions of native
nation resources. In fact, the literature indicates that native
individuals functioning outside government and formal groups are
critical to the outcomes of some reservation issues. Most such
individuals are local activists, and they may not work at the
group level for several reasons. For example, many Native
Americans refuse to work with tribal governments because they are
considered to have been illegitimately imposed by an outside
power. In some instances, an individual is isolated through
imprisonment. In other instances, the isolation and poverty of
reservation life make individual efforts important and group
organization difficult (Matthiessen 1983; 1984; Ambler 1990;
Parlow 1988; Wilkinson 1992).

Individual activity also appears to be more likely in Indian
country than in the majority culture because of United States

repression of Native American organizations that go against its
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perceived interests, such as those that foster Indian control of
reservation resources (Matthiessen 1983; Churchill and Vander Wall
1990). There may also be more likelihood of informal,
family-based support for an individual in the communitarian
environment of reservation life. Red Owl (1998, 11) quotes Elijah
Black Thunder as pointing out that, the Dakotah “possessed all
government by kinship.”

Finally, most Native American nations lack a tradition of
hierarchical or authoritarian leadership. Leadership is linked to
spirituality, and people generally lead by example. Even today,
native leaders have little power to compel anyone to follow. As
Deloria put it, Indians often don't assign people to perform
components of a set plan; "Rather, they expect leaders to charge
ahead and complete the task. If anyone wants to assist in the
job, so much the better" (Deloria 1969, 214). The difference
between “leadership” and “governance” is important to
understanding the difference between EuroAmerican and Native
American cultures (American Indian 1997; Prindeville and Gomez
1999).

A third category of actors is clearly United States
governments, especially at the state and federal levels. At the
federal level, a variety of agencies, Congressional members and
committees, and courts have taken roles regarding natural resource
issues that concern Native Americans. Critical agencies include
the Bureau of Indian Affairs in the Department of the Interior and
the Environmental Protection Agency. The Senate Committee on
Indian Affairs has been the most stable locus for Congressional

policy toward native nations. The Supreme Court has handed down a
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number of rulings that have had critical impacts on control of
Native American resources. These rulings are not consistent over
time, which increases the complexity of relationships in this
policy arena (McCool 1987; Wilkinson 1992; Matthiessen 1984;
Deloria 1985; Ambler 1990; Shattuck and Norgren 1991; Hermann
2000) .

State governments have an important role in implementing
federal environmental policy. But their role in relation to
native nations is less clear, partly because it has received
little scholarly attention. An exception is work done by Taylor
(1972), a Bureau of Indian Affairs (BIA) employee. Taylor sent a
survey to state governments on their relations with Native
Americans. His work focused on state activities involving Native
Americans and states' governmental capacities to carry on such
activities. At the time, these capacities were often limited to
liaison and information-gathering activities. His work provides a
baseline for measurement of current state activities involving
Native Americans and their natural resources, which will be
pursued in Chapter Six.

In addition to Taylor's findings, it is clear that states'
reactions to native nations vary from total indifference to active
conflict. These reactions may vary over time within a state, and
individual state officials can be important in determining the
nature of native-state relations. Governors and attorneys general
appear most important. Examples include William Janklow of South
Dakota and Tommy Thompson of Wisconsin, who have been strong
proponents of state control over indigenous lands and natural

resources. Both encouraged anti-treaty activity during periods of
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political violence involving Native American resource control
(Matthiessen 1983; Gedicks 1993; Whaley and Bresette 1994; Weyler
1992; Wilkinson 1992).

Other non-Indian individuals are sometimes important actors
in shadow federalism. These are primarily non-Indian activists,
who either support or oppose Native American control of natural
resources, and scholars who provide information or expertise
designed to influence government actions (Gedicks 1993; Whaley and
Bresette 1994).

There are also instances in which local governments become
involved in Native American resource issues. For example, the
City of Salamanca, New York, was built on land that was leased
from the Seneca Nation. In western South Dakota, Meade County
opposed an environmental gathering that included prominent Native
Americans (Churchill 1993).

Another category cf actor is the non-governmental group.
While traditional pluralism has its shortcomings in this arena, as
noted above, the proliferation of non-governmental groups active
on Native American issues 1s in line with interest group
literature. One of the evident changes over the study period has
been the growth in the number of groups concerned with Native
American resource issues. These organizations have advocated for
and against Native American control of natural resources, both
within the United States and in international arenas such as the
United Nations (Schlozman and Tierney 1983; Deloria 1969; Gedicks
1993; Ambler 1990; Matthiessen 1983; McCool 1987; Citizens' Review
Commission 1981).

The media is also an important actor in this policy arena.
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Its role is particularly critical to public learning, the
determination of which issues reach public attention, definition
of issues and actors, and allocation of blame and credit for
events (Ansolabehere, et al. 1993; Page and Shapiro 1992; Bennett
1992).

However, the media's role has been problematic. This is true
partly because the information reaching the general public about a
number of indigenous resource issues has been manipulated by the
federal government, leaving most people unaware of critical
aspects of events (Churchill and Vander Wall 19390; Weyler 1992).
Page and Shapirc (1992) discuss this type of situation as a
hindrance to formation of policies that are "rational" in light of
public values.

In addition, there are pervasive nationalistic, ethnocentric,
and pro-capitalism biases in the United States. Each of these
biases would tend to work against Native Americans in the arena of
public opinion (Page and Shapiro 1992). For example, in mass
media coverage of Native American protests during the 1960s and
1970s, activists were consistently portrayed as "militants" and
subjected to the common Native American stereotypes. The central
issue of treaty rights was neglected (Baylor 1996).

Despite these problems, two kinds of non-mass media are
important in the discussion of Native American resources. The
first is legal literature, which keeps issues involving Native
American resources on the map for an important, though limited,
audience. Law journal articles often include basic factual
information and case studies that are not available from other

media outlets (Boggs 1991; Ragsdale 1986; Holland 1989).
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Law journal articles have generally focused on the validity
and implementation of United States laws. Questions of validity
often center around the status of treaties and where
jurisdictional authority should lie, clearly an important question
for consideration of shared power and intergovernmental
relationships (Savage 1991; San Kronowitz et al. 1987; Brockman
1991; Smith and Guenther 1981; Royster and Fausett 1989; West
1992). 1In international law, shadow federalism's issues are
usually placed within a human rights framework (Arnott 1994;
Hitchcock 1994).

The second type of non-mass media that has been important in
the discussion of Native American resources is newspapers--usually
native-run--that focus on issues in Indian country. Publications

like Akwesasne Notes, News from Indian Country, Indian Country

Today, and tribal newspapers have provided critical information to
both immediate participants in natural resource issues and the
mass media. So the media, particularly limited circulation
newspapers and law journals, are critical to tracking the
relationships of shadow federalism. Media roles will be
considered further in Chapter Seven.

Another category of non-governmental actors that has been
critical to shadow federalism is corporations, typically
multinationals with resource-related interests. United
States-based and -funded corporations have sometimes acted as
adjuncts to federal policy on reservations, particularly in the
areas of energy resources and nuclear waste. Conceptually,

however, corporate actors will be treated as separate from
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governments, especially since many of those involved on
reservations are also active outside the boundaries of the United
States. A few important companies in the shadow federalism arena
have been Kerr-McGee, Union Carbide, Peabody Coal, Amoco, and
Homestake Mining (Ambler 1990; Citizens' Review Commission 1981;
Gedicks 1993; Jaimes 1992b; Jorgensen 1984).

A final category of actors has been churches. Historically,
conversion to Christianity was a key strategy of Europeans in
their attempts to neutralize Native American resistance to
intrusion. Christianity was also used as a justification for the
extermination of native peoples, who were considered pagan, and
hence non-~human. Beginning in the late 1800s, United States law
forbade native spiritual practices and gave churches title to land
as a means of furthering pacification of indigenous peoples, going
so far as to divide reservations among various Christian
denominations as part of its Peace Policy (Deloria 1969; 1973;
1995; Berger 1991).

Deloria (1969, 101), writing at the beginning of the study
period, summed up this situation by saying:

One of the major problems of the Indian people is

the missionary. It has been said of missionaries

that when they arrived they had only the Book and

we had the land; now we have the Book and they

have the land.

The modern stances of churches regarding Native American control
of resources have been mixed. On one hand, the Mormon Church is
part owner of industries that extract resources from reservation
lands. Fundamentalist Christians have attempted to make their
faith a state religion, which conflicts with native people’'s wish

to maintain the First Amendment so they have access to land they
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consider sacred for religious purposes (Delcria 1995; Weyler 1992;
Petoskey 1985). On the other hand, the Wisconsin Council of
Churches suppocrted Anishinabe rights to fish in their traditional
manner, and the Friends (Quakers) have supported native control of
resources both in their religious communities and in Washington,
D.C. (Whaley and Bresette 1994)

The relationships among these actors comprise the basis for
our discussion of an imposed regime involving Native American
natural resources. To summarize, the actors considered will
include:

* federally-recognized and non-federally recognized

native governments,

* federal land management and environmental agencies,

* Congressional committees and individuals concerned

with Native American land and rescurce issues,

* federal courts,

* state and some local governments,

* groups and individuals concerned with issues

involving Native American resources,

* native and non-native media,

* companies with an interest in native land and

resources, and

* churches.

With this snapshot of the relevant actors, we turn to a definition

of the imposed regime as it existed in 1970.
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The Imposed Ragime

The research question to be answered here is whether, in the
arena of Native American land and natural resources, the imposed
regime surrounding United States laws and policy has been
transformed or replaced by the introduction or reintroduction of
spontaneous and/or negotiated orders. 1In answering this question,
Young's definitions of the types of orders that may lead to
regimes have already been provided. However, it is useful at this
time to flesh out his concept of an imposed order.

Young (1982, 100) defines an imposed order as one that is
"fostered deliberately by dominant powers or consortia of dominant
actors. At the same time, such orders typically do not involve
explicit consent on the part of subordinate actors.” Imposed
orders, he continues, have to do with power, but "There is no
reason to assume that dominant actors must continuously coerce
subordinate actors. . . . Habits of obedience on the part of
subordinate actors can be cultivated cver time" using "coercion,
cooptation, and the manipulation of incentives" (Young: 1981, 100-
101).

It is not difficult to identify the elements of this
definition in the relationships among the United States and native
nations. During the first 110 years of its existence, the United
States established itself as the dominant power "from sea to
shining sea." Using a combination of persuasion, transmission of
disease, destruction of food supply, warfare, and outright
slaughter, it reduced Native Americans to a state of submission.

Native populations were reduced to a total of 237,000 people,
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about two percent of their pre-Columbian number (Churchill 1993,
45-47; Jaimes 1992b; LaDuke 1999). This process will be discussed
more fully in Chapter Three.

While about half of the native nations fought back, the other
half were either unable to fight or acquiesced to United States
dominance. Where traditional food supplies were destroyed or
rendered inaccessible, the United States became the sole supplier
of food through its Bureau of Indian Affairs. Native peoples or
reservations that were considered resistant were likely to have
their food supplies shut off, a rather blatant example of one
actor imposing its will on others (Churchill 1993; Akwesasne Notes
1974; Ortiz 1977; Brown 1970).

The United States also operated in a less overtly coercive
manner to gain control of land and resources. The United States
tended to recognize as leaders those native individuals who were
willing to cooperate with its plans. This often meant those who
were willing to sign agreements turning over land and resources to
United States control. Not only were unauthorized individuals
recognized as leaders, but indigenous landholding practices were
ignored. This occurred both because landholding was
communitarian, meaning an individual could not sign rights away,
and because women were often the traditional holders of land and
resources, while the United States negotiated with men (Deloria
and Lytle 1984; Voices from Wounded Knee 1974; Jaimes 1992b; Lacy
1985; Biolsi 1991).

All of the elements of Young's imposed order were present in
this string of events: coercion, cooptation, and manipulation of

incentives. Moving from an imposed order to an imposed regime--
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what has been tagged shadow federalism--means identifying common
"principles, norms, rules, and decisionmaking processes around
which actor expectations converge" (Krasner 1983: 1).

The convergence of actors' expectations in the arenas
surrounding Native American land and resources can be seen most
clearly with the end of open warfare in the late 1800s. However,
it takes more than just the end of warfare to indicate the
presence of a regime. Clearly, a regime involves more than the
shared expectation that there will not be pitched battles. In
this instance, the imposed regime centered around United States
laws and governmental practices, as actors began to both expect
and act as if those laws and practices provided the parameters for
decisions regarding the control and use of Native American natural
resources.

The history of United States policy involving Native
Americans from 1886 until 1970 is replete with examples of laws
asserting this type of hegemony. As key aspects of that policy
will be covered in more depth in Chapter Three, only a few
examples will be listed here. The plenary power doctrine,
asserted by the Supreme Court in the 1886 United States v. Kagama
and 1903 Lonewolf v. Hitchcock decisions, formed the base for the
regime. In brief, this doctrine stated that Congress could do
whatever it pleased regarding Native Americans (Jaimes 1992b;
O'Brien 1989)

What Congress pleased included the Dawes Act of 1887, which
stripped native nations of control of two-thirds of their

remaining land base, leaving them with about 2.5% of the land
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within the contiguous forty-eight states. During this process,
the lands that were most useful for agriculture were among those
removed from native control, although the stated goal of the Act
was for native families to become self-supporting through
agriculture (Churchill 1993; Deloria and Lytle 1984). With this
Act, which also allotted parcels of land to native individuals,
came what Deloria and Lytle call:

(a redirection of] the thrust of the federal-

Indian relationship to that of property

management, and with the need for supervision over

the use of property came the expansion of the

administrative structure of the Bureau of Indian

Affairs. Tribal status became less important, and

natural resources became the major concern of both

Indians and federal bureaucrats (Deloria and Lytle

1984, 5).

In 1934, Congress reversed the allotment policy in the Indian
Reorganization Act (IRA). The IRA also encouraged native nations
to set up governments based on the Constitutional model,
governments that could more easily relate to the United States
system. In 1953, Congress decided to "terminate" reservations and
end native nationhood altogether (Deloria and Lytle 1984; O'Brien
1989).

Throughout this period, the Bureau of Indian Affairs acted as
the center of United States control of native lands and peoples.
Virtually no control was exercised by traditional Native American
leadership, and reservation land was leased for mineral extraction
and grazing for a fraction of its value (Deloria and Lytle 1984;
O'Brien 1989). Ambler (1990) calls this period "the Rubber-Stamp
Era."

In most instances, all the actors listed in the last section

were members of this regime. Even when native nations or states
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asserted claims against the United States, they did so in United
States forums under United States laws. When those laws were
considered inadequate, the actors appealed to the United States
Congress or court system (Ambler 1990; Jaimes 1992b; Churchill
1993).

This is not to say that the laws and practices were stable,
but just that actors' expectations converged around them. In
fact, the laws were unstable, as will become evident in Chapter
Three. There were continuous attempts to redefine the confines
and content of federal law as it related to Native Americans.
Norms and practices did change, but they surrounded rules set by
the United States that formed the basis of patterned relationships
among the actors. There was a common assumption that the United
States would get its way where native lands and resources were
involved. All native nations and the vast majority of indigenous
individuals went along with this system or, at the very least,
shared the expectation that the United States would dominate the
situation during this historical period. Similarly, nations
outside the boundaries of the United States seldom questioned its
relations with native nations (Ambler 1990; Jaimes 1992b;
Churchill 1993; Ortiz 1977; Deloria and Lytle 1984; McCool 1987;
Weyler 1992; Biolsi 1991).

A famous photo from this period displays the extent to which
indigenous peoples felt helpless in the face of United States
resource policies. It depicts the 1948 signing of a contract that
transfered land on the Fort Berthold Reservation out of native
control for purposes of building the Garrison Dam. The Dam backed

up the Missouri River for two hundred miles, flooding the best
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lands on the Reservation and necessitating relocation of eighty
percent of its residents. The photo has all the ingredients of an
"important signature" photo: a deeply-grained wooden table,
dignitaries in suits gathered around, and the Secretary of the
Interior poised with a pen. But to the Secretary's right is
George Gillette, Chairman of the Fort Berthold Reservation
business council, in tears (Ambler 1990, 204-203).

Gillette's apparent helplessness is an indication both of the
centrality of land and resource issues in native nation-United
States relations and of the existence of an imposed regime. The
incident also illuminates Krasner's (1983) contention that regimes
are intervening variables, influencing actors' behavior by coming
between their interests/values and policy outcomes. Despite
despair over land and resource transfers, Gillette and other
Native Americans felt they had no choice but to accept the United
States policy outcome.

So despite changes within federal policy, the imposed regime
was quite stable over a long period of time. In various
situations, both the United States and many Native Americans
sought to end the dominance of the regime, but it persisted. This
would not surprise Young (1981, 106), who states that imposed
orders fare well in an atmosphere of change. Young suggests this
is true because a "hegemon can succeed in adjusting the terms of
an imposed order substantially, so long as its own position of
dominance is not obviated by social change." Neither social
change nor other forms of change did anything to end the United
States’ position of dominance before 1970.

However, Young also suggests that forces present during the
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period before 1970 could have been leading toward regime
transformation or replacement. The next step in this research
effort is to look at his suggestions and to design methods for
measuring change in the shadow federalism regime surrounding

Native American land and resources.

Regime Change

As indicated above, Young (1982, 107-111) suggests that three
things drive regime transformation: internal contradictions,
exogenous forces, and shifts in the structure of power. The first
two of these are easy to identify in the shadow federalism
situation.

While there are a number of internal contradictions in the
shadow federalism regime, the most obvious and ongoing have been
differences between Congress-made law and Executive-led treaties.
This contradiction is central not only to attempts to set a stable
United States policy, but also to conflicts between native and
non-native regime actors. It is a good example of what Young
(1982, 107) calls "irreconcilable conflicts between central
elements of a regime."” In addition to the Congress-Executive
branch differences, this policy arena has seen conflicts between
all the other branches of the federal government and conflicts
among federal and state governments (Eichstaedt 1994; Churchill
1993; Jaimes 1992b; Gover and Cooney 1996; McCool 1993).

There have also been conflicts between federal agencies and
even conflicts within agencies. A recent example of the latter is

the Environmental Protection Agency's official policy of dealing
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wi%h native nations on a government-to-government basis, which
stands in opposition to its legislative role as regulatory
overseer of reservation environmental efforts (McCool 1987; Gover
and Cooney 1996).

Exogenous forces leading to regime change, Young (1982, 110)
suggests, may include new technology, changes in the public's
tastes, and population growth. Again, examples are easy to
identify in the arena of Native American natural resources.

Two appear to be of central importance. The first is the
increased exploitation of reservation resources as a result of the
energy crisis of the 1970s. The second is the overall atmosphere
of activism and change in the United States during this time
period, which spilled over into Native American communities in the
form of agitation for control of land and resources. Other
relevant changes include the growth in consumer resource use since
World War Two, the shift to use of Western coal, and Native
American population growth (Ambler 1990; Jaimes 1992b; Steiner
1968; Nagel 1996). All of these have increased the visibility
and/or value of reservation natural resources.

Young's third process, changes in the structure of power, is
the most central to this study. As he notes (1982, 109), it is
difficult to measure power, let alone changes in its relative
distribution. Compared to most studies of international
relations, which consider the distribution of power in terms of
difficult-to-measure concepts such as fear, dependence, or
influence, this research benefits from being able to use some
relatively concrete variables: land, natural resources, and money.

It alsc benefits from the relative openness of the United States
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governing system, which provides easier access to data than that
faced by most students of nation-state intrigue.

Using these and related variables, which will be described in
detail in the next section, it is possible to look for changes in
the strength, scope, and organizational basis of the shadow
federalism regime (Haggard and Simmons 1987). Relationships among
regime actors will be measured by looking at indicators such as
the extent and outcomes of contacts among different types of
actors, the legal bases for contacts, levels of conflict and
cooperation, and changes in the expression of shared norms,
values, and expectations (Krasner 1983).

This research will also identify variation in the scope of
the shadow federalism regime in terms of the natural resources at
issue and the forums in which contacts are made across time. Key
indicators associated with each type of actor's ability to develop
and maintain relationships with other actors will be identified
and analyzed. Statistical treatments will help identify patterns
of association and interrelationship over time.

In addition to searching for simple correlations among
indicators and between various indicators and types of actors,
this process will help identify:

* whether patterns have changed in the activity levels

of actors by resource, legal basis for an issue,
nature of relationship (conflict, cooperation, or
other), and outcome;

* whether different resources are related to different

levels of cooperation or outcomes;
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* whether there are relationships between the legal-
institutional basis for an issue and its conflict
level or outcomes;

* any differences that exist by region;

* any differences between native and non-native media
in the above variables;

* any differences between the issues covered by
newspapers and those decided by the Department of
the Interior; and

* changes, if any, that have occurred over time in the
above calculations.

The questions that these calculations address, and that will
ultimately tell whether an imposed regime remains are: Who
controls land and its resources? Whose rules, forum, and process
are used to discuss and resolve issues? Who wins control of land
and resources when conflict arises? What principles provide the
basis for interactions among actors?

If transformation or replacement of the United States’
imposed regime has occurred, the answers to these questions will
provide evidence of new shared norms and values or of a breakdown
in the shared norms and values that formed the basis for the
shadow federalism regime in 1970. If the imposed regime has
broken down, there will be changes in the level and nature of
conflict and cooperation, with a higher conflict level expected.
Generally-accepted principles, understood as "facts” in 1970, will
no longer be operative. In short, this research is looking for
indications that change in the distribution of control over Native

American resources has occurred during the self-determination era.
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Methodology

This effort combines data gathered from interviews, federal
documents, surveys, content analysis of newspaper coverage, and
the existing literature. Both quantitative and qualitative
methods will be used, although the focus is on quantitative data.
This is appropriate to the broad set of issues and actors, the
preliminary nature of this research, and the available data. The
data includes:

* the natures and outcomes of disputes over natural
resources involving Native Americans that were
administratively appealed in the Department of the
Interior over the period 1970-1994 (Chapter Four);

* federal funding to tribal governments for
environmental and natural resource purposes for
the years 1989-1991 (Chapter Five);

* information on reservation demographics and

governmental activities (Chapters Five and Six):

* tribal governments' capacity and activities in the
environmental and natural resource arenas, and
relationships with states in those arenas
(Chapters Five and Six);

* state government capacity and activities in the
natural resources arena as they relate to Native
Americans (Chapter Six); and

* content analysis of newspaper articles on natural

resource issues from the mainstream and Native
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American press over the period 1970-1994 (Chapter
Seven) .

As different data and methodologies are employed, the
methodological details for each data set are included in the
relevant chapter. While this analysis may appear daunting to
those used to researching topics such as "Congress" or "interest
groups," the gathering of basic empirical data has been neglected
in this policy arena. Rather than starting from a foundation of
empirical studies and attempting to provide a scholarly addition,
the foundation itself must be laid. The body of information
gathered through this research will provide a basis on which to
determine the nature of the shadow federalism regime, as well as a

basis for further discussion of the issues.

Conclusion

This research takes place in an arena that is extremely
dynamic, laden with values conflicts, and complex. Partly as a
result, it receives little empirical attention.

It is not expected that any one research effort will produce
the final answer on any of the subject issues. It is important
that both the data and the analysis are treated methodically to
permit duplication, that the databases are made available to other
researchers, and that caveats about the data are noted by readers.

However, some preliminary conclusions will be reached. It is
anticipated that the issues surrounding Native American lands and
resources will inform regime theory and encourage a rethinking of

the concept of federalism to better incorporate the many
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situations in which ethnicity complicates the world map.

Those who study and practice in policy, public
administration, and journalism are also expected to find these
results useful. The issues surrounding shadow federalism are not
only full of possibilities for the academic. They are also
relevant to laypeople, government officials, and politicians, who
live on a daily basis with the results of the imposed regime's
activities. In short, these issues are fundamental to both the

indigencus and immigrant cultures that currently coexist on the

American continents.
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CHAPTER THREE: UNITED STATES - NATIVE AMERICAN POLICY

Introduction

In Chapter Two, the imposed regime labeled “shadow
federalism” was outlined. Under shadow federalism, United States
laws and government have been the determining factors in what
happened to Native Bmerican land and natural resources.

In this chapter, the focus is the historical development of
shadow federalism, particularly as a mechanism for depriving
native nations of their lands. This historical political process
has been characterized by two types of policies that have often
coexisted or overlapped: those that attempted to assimilate Native
Americans into the broader society and those that attempted to
exterminate them. As this chapter discusses, both assimilation
and extermination policies have been used to destroy native
nations and remove native individuals from their lands, thus
solidifying the claims of the United States to the continent and
its resources.

The fact that land acquisition has been the common policy
outcome for both assimilation and extermination policies has often
been obscured, partly because the two types of policy have
different outcomes for the individual. Extermination policies
sought to destroy the individual and were often quite blunt about
their deadly goals. Assimilation policies, on the other hand,
were often couched in altruistic terms and sought to preserve the
individual native person, while removing national and cultural

identity. As Calloway (1995, 297-298) put it, “frontiersmen
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murdered Indians; so-called humanitarians demanded that they
commit cultural suicide.”

These two types of policies were often implemented at the
same time, and the policy periods described below are not
distinct. Rather, the activities of each policy period are
discussed chronologically and in light of their contribution to
the development of the imposed regime, with a focus on how the two
types of policies both contributed to Native Americans’ loss of
land and resources.

Whether through extermination or assimilation, this chapter
argues, the United States has been very effective in imposing
policies that have separated Native Americans from their lands.
Its policies have had different stated goals, and seemingly
contradictory policies have been implemented at the same time:
some seeking to preserve native individuals and some seeking to
destroy them. The learning that Young (1999, 262-263) described
for other effective regimes has been evident, as the United States
developed a grab bag of policy tools in its dealings with Native
Americans and used whichever tool appeared most serviceable in a
given situation. The imposed regime proved both resilient and
adaptive, and its focus on gaining and maintaining control of the
lands claimed by the United States remained the same until at
least 1970, when the research discussed in later chapters begins.

One result of this grab bag approach has been that, although
the outcome for native nations was the same regardless of the
announced United States policy goal, this policy arena often
appeared incoherent. As the American Indian Policy Review

Commission (1977, 99) concluded:
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It is almost always a mistake to seek answers to Indian
legal issues by making analogies to seemingly similar
fields. General notions of civil rights law and public

land law, for example, simply fail to resclve many

questions relating to American Indian tribes and

individuals. This extraordinary body of law and policy

holds its own answers, which are often wholly

unexpected to those unfamiliar with it.

Partly as a result of this uniqueness, United States-Native
American relations are among the most complex arenas in which the
United States is involved. The reasons for both this uniqueness
and the complexity are partly historical, partly legal, partly
cultural.: This chapter shows how seeming policy confusion can be
clarified by maintaining a focus on the outcome in terms of land
and resource control. In its outcome, the core of the imposed
regime has been constant. Only its means and justifications have
varied over time.

One general point should be understood at the outset; the
focus of both extermination and assimilation policies on the
individual is a significant aspect of the imposed regime. Native
nations are communitarian, not individualistic, and the fact that
United States policy is implemented on an individual basis is, in
itself, destructive to native societies.

A significant policy outcome of this focus on the individual
has been the creation of a system in which modern Native American
individuals have a markedly different legal relationship to land
than others within the United States. For most purposes, without
tribal membership linked to a federally-recognized reservation, a
person is not "Native American" under federal law. This is unique

because for most people who operate within the United States,

legal status as an individual is independent of the status of land
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(O*Brien 1989, 200-201; Jaimes 1992a). This means that the
imposed regime has been so successful in focusing United States
relationships with native nations around control of land that the
Native American individual legally ceases to exist without being
associated with a federally-acceptable location.

This chapter summarizes the aspects of United States policies
that are most relevant to land and resource issues and does not
attempt to cover all federal Indian policies. The discussion
begins with the treaty-making period, then turns to statutory
policies that implement or solidify the imposed regime. The
policy underpinnings of the self-determination era, which is the
focus of the research discussed in later chapters, is then
outlined. The special case of Alaska, where the United States has
developed unique policy tools that become important in later
chapters, is outlined next. The chapter concludes with an
overview of the implementation of United States environmental
poclicy on native lands in the self-determination era. Whether in
Alaska or the contiguous forty-eight states, in formal Indian
policy or environmental policy, this chapter shows how the imposed
regime operates to determine what happens to natural resources on

native lands.

The Treaty-Making Era
As noted in Chapter One, an understanding of history is
critical to understanding current Native American-United States
relations. The individuals and governments of the settler

societies that became the United States encountered native nations
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as neighbors, allies, and enemies--but most importantly as
landholders. The European doctrine of discovery declared that
lands held by non-Christians were open to the claims of whichever
Europeans first came ashore. Despite this doctrine which had, and
continues to have an impact on how EuroAmericans think about
indigenous nations, the new Americans had to adjust to the reality
of native nations’ presence (Churchill 1995, Chs. 2-3, 6; Jennings
1975; Jacobs 1972).

On what became the East Coast of the United States, the early
pattern of massacring native people and burning their villages,
followed by English resettlement, was borrowed from experiences
with the Irish.- This extermination policy had already proved
itself to be an effective way to remove indigenous people from
their lands. However, over the first three centuries of
EuroAmerican presence in North America, treaties between European
and American actors became increasingly common. Treaties were
used as a way to gain allies and to solidify the claims of
competing European nations to certain lands, often while also
removing native nations’ claims to those lands (Jacobs 1974, Chs.
4, 7; Lyons 1992, 26; Berman 1992; Washburn 1995, Chs. 1-2).

The growing use of international agreements signaled, among
other things, the European realization that native nations
presented them with cohesive formal governments that had
identifiable land bases, rather than just a series of towns or a
threatening presence with many names. The immigrants seem to have
taken awhile to reach this conclusion partly because the
egalitarian confederacies that dominated the East Coast presented

a form of governance that did not exist in Europe, which was
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dominated by top-down monarchies. The coastal confederacies also
did not understand landholding in the same way Europeans did.
Indigenous commentators often mentioned Europeans’ unfathomable
belief in exclusive individual control, and even sale, of the land
itself (Washburn 1995, Chs. 1-2; Jennings 1975; Livingstone 1984;
Deloria and Lytle 1984, 9-10; Grinde and Johansen 1991, 6-12).
This cultural divide would prove important to the development of
the imposed regime, as the United States attempted to inculcate
Native Americans with European beliefs about private property.

Historically, most treaties involved - = transfer of native
lands into European hands in exchange for gifts and promises.
Early treaties made only short references to what could be called
assimilation policy and, particularly in the 1700s, focused on
forming alliances in a war-torn era. These alliances contributed
to extermination of native peoples because they generally involved
native nations on all sides of the European wars for the continent
(Jacobs 1972, Chs. 6, 9; Washburn 1995, Ch. 2; Berman 1992;
Calloway 1995).

Many of these early treaties were violated almost
immediately. On some occasions, this occurred because the
agreement had been made as a matter of short-term convenience, and
EuroAmericans did not intend to adhere to the treaty’s terms. 1In
many cases, treaties were violated by individuals who did not feel
bound by the actions of colonial governments. EuroAmericans
moving onto native-held lands without their government’s
permission repeatedly led to skirmishes with the lands’ indigenous
inhabitants. These skirmishes, in turn, were used as

justification for larger, government-led attacks on native towns
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that were part of the extermination policy (Lyons et al. 1992;
Jacobs 1972; Wallace 1969, Chs. 2, 5; Calloway 1995, 20-24, 280-
286) .

In different regions, the diplomatic relationships
surrounding land and attempts to keep the peace took on the
characteristics of the various native nations with whom the
Europeans had to deal. This became important to the formation of
the United States federalism and was one of many ways that
Europeans assimilated Native American beliefs and habits in the
period before the imposed regime’s formation. The most famous of
these cultural transfers involved the Haudenosaunee Confederacy,
also known as the Iroquois or the Six Nations. The
Haudenosaunee’s confederal government, which successfully
controlled a large area of land and a wide variety of peoples,
formed the model for the Articles of Confederation. Nowhere in
post-feudal, monarchical Europe had the colonists seen such a
federalist system. Significantly, the Articles of Confederation
maintained a focus on the individual and did not incorporate
indigenous communities’ wviews about relationships to the land
(Jennings 1975; Barreiro 1992; Grinde and Johansen 1991; Lyons et
al. 1992).

At the time the United States was founded, then, it was a
confederal system similar to the native confederacies along the
Eastern seaboard. This system failed, and the more centralized
Constitutional system was put in place. Most important to the
course of the imposed regime, this move to a tighter federal
system made the new nation more able to militarily assert its

inheritance of Britain’s role as a beneficiary of the doctrine of
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discovery. But an important psychological change also took place,
as the United States began to view itself as an entity with land
claims that crossed the continent. The concept of Manifest
Destiny became part of the national vision and the justification
for the assimilation or extermination of Native Americans. This
vision brought with it the outlines of the imposed regime,
although the United States would not physically control the entire
continent for another hundred years (Lyons et al. 1992;
Kickingbird and Ducheneaux 1973, Introduction; Calloway 1995, Ch.
10).

The move to control lands outside the original thirteen
states was evident in the early Constitutional period. The
Constitution’s Commerce Clause placed the regulation of trade with
native nations at the federal level. Henry Knox, the first
Secretary of War, stated that native nations were not parts of
states and, in line with this thinking, the new country took steps
to negotiate treaties with its neighboring nations. These
treaties focused on obtaining allies in the still-uneasy relations
with Britain and Spain, but also moved to cement United States
claims to ever-larger areas of land. The language of those
treaties began to include promises by native peoples to adopt
European habits and assimilate. But while the formal, federal
policy centered on international treaty-making, states and groups
of citizens continued to take part in Indian massacres, continuing
the de facto policy of extermination (Washburn 1995, Chs. 2-3;
Kickingbird and Ducheneaux 1973, 5-9; Lyons et al. 1992; Churchill
1993, 38-42; Berkey 1992, 195-208; Prucha 19390, 5-8, 53-58, 84-85,

87-89; Calloway 1995, Ch. 10).
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The concept that native nations should or would be forced to
choose between assimilation and extermination was verbalized very
early in the history of the United States. As General John
Sullivan and his troops prepared to invade Iroquois country in
1779, their toast was “Civilization or death to all American
savages!” (Calloway 1995, 297) After the Revolution, as Calloway
(1995, 290) put it:

Americans finally resolved the dilemma inherent in

their belief that United States Indian policy should

combine ‘expansion with honor.’ Since too much land

encouraged idleness and presented an obstacle to

‘civilization,’ and Indian people could survive in the

new nation only by becoming ‘civilized,’ the United

States would deprive them of their lands for their own

good. Not surprisingly, the good intentions of a few

men became lost amid the pressure to rid the Indians of

their lands.

From the late 1700s to 1970, the United States’ use of the
twin policies of assimilation and extermination continued to
create the basis for the imposed regime. As the new nation gained
confidence, wealth, and population, its policies were less often
negotiated and increasingly imposed on native nations and
individuals. Native Americans were given the options of
voluntarily ceasing to exist as something distinct from the
mainstream “melting pot,” or being forcibly driven from existence.
As Wilkins (1997, 36) points out, “Both positions are grounded in
the assumption that indigenous peoples were different--
politically, culturally, socially, spiritually--in ways that could
not and should not be tolerated.”

The intertwined role of the two types of policies in the

United States’ quest to gain control of land and the definition of

indigenous difference as a problem was illustrated by the history
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of the Cherokee. The Cherokee were one of the native nations that
most enthusiastically assimilated to EuroAmerican economic
activities, governance, and lifestyles. These southern nations
were known as the Civilized Tribes, yet they were the most obvious
victims of extermination policy in the early 1800s. After gold
was discovered on Cherokee treaty lands in central North Carolina,
thousands of non-Indian miners streamed into the area. In 1838
the Cherokee were uprooted by the federal military, robbed of
their lands and possessions, and forced west to Oklahoma over what
became known as the Trail of Tears. On the journey, nearly a
quarter of them died (Patric 1999; O’Brien 1989, 55-61).° Becoming
highly-assimilated did not prevent the Cherokee from being partly
exterminated, when it came to United States control of their land.
Removal to Oklahoma became the primary United States policy
toward eastern native nations in the early 1800s, but relations in
the West continued to begin with treaty-making until 1871. Nearly
all these treaties involved native nations giving up land. Most
also operated from an assimilationist angle, typically by
providing that Native Americans would receive EuroAmerican
educational institutions, health care, and agricultural implements
and training. Among other things, such education and agricultural
training taught Native Americans to hold land and farm
individually, rather than communally. As noted earlier, native
people did not originally understand land as something an
individual could own, so inculcating this concept was an important
land-related aspect of assimilation. 1In addition to the cultural
changes inherent in individual land ownership, it became easier

for EuroAmericans to obtain native lands when they only had to
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neqgotiate with an individual, rather than a community or a nation
(Lyons et al. 1992, 297; Biolsi 1992, Ch. 1l; Brown 1970).

In addition, the treaty process often involved singling out a
few compliant individuals who would receive special benefits and
be recognized as leaders by the United States, regardless of their
status in the egalitarian societies from which they came. The
United States could then return again and again to these leaders
for land cessions and other agreements (Brown 1970, Ch. 16; Biolsi
1992, Chs. 1-2; Cornell 1988, 56-59). This creation of outside-
controlled leaders is a classic characteristic of an imposed
regime.

When treaties did not lead to compliance with the imposed
regime, and often even when native nations were attempting to
comply with what they understood of the United States’ wishes, the
extermination policy became evident. The toll of this genocide on
native nations is not really measurable, but in population terms,
the number of indigenous individuals within what became the forty-
eight contiquous states dropped by approximately ninety-five
percent between 1492 and the late 1800s. Sometimes, hundreds of
native people were killed in a day. Other times, the combination
of starvation, forced marches, illness, and hopelessness achieved
the same outcome over a longer period of time. (Brown 1970;
Churchill 1995; O’Brien 1989, 771).

By 1871, it was clear that the United States was within reach
of its goal of controlling the continent from coast to coast. The
success of extermination policies led to the abandonment of
treaty-making and a focus on application of the imposed regime

through bureaucratic institutions, rather than the military. At
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the same time, the justifications for federal Indian policy became
more humanitarian. However, as will be discussed below, the
outcome of native-United States interactions did not change, and
the twin threads of assimilation and extermination continued to be

present in policies involving Native American land and resources.

The Imposed Regime Takes Hold

The process of imposing United States wishes regarding land
and resources on native nations took place using all branches of
the federal government. As in other policy arenas, including the
environmental arena, this division of authority among the
legislative, judicial, executive, and bureaucratic branches,
combined with national-subnational federalism, led to
fragmentation (Rosenbaum 1995, Ch. 3). According to Wilkins
(1995, 29):

Indian affairs and tribal political status have been

dominated by the confluence of a Supreme Court which is

extremely deferential to congressional enactments .

congressional committees, the states, and the Bureau of

Indian Affairs (which has been delegated much of its

authority by Congress, but which has also by a process

of ‘jurisdictional aggrandizement’ self-empowered

itself to act in ways sometimes destructive of tribal

interests . . . ).
Fragmentation means that native nations, which are not part of the
United States system, must deal with a variety of actors.

The outlines of this fragmentation were present well before
the self-determination era, and were put in place as the imposed
regime formed during the late 1800s and early 1900s. The

institutional system that eventually became the imposed regime was

a change from the treaty-making era, when the President and the
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Senate had the key roles in relationships between the United
States and native nations. According to Article Two, Section Two
of the United States Constitution, treaty-making power is vested
in the President, “with the advice and consent of the Senate.”
However, treaty-making between native nations and the United
States was eliminated by the House of Representatives during a
power struggle between the two chambers of Congress. A rider to
an appropriations bill declared that a native nation would no
longer “be acknowledged or recognized as an independent nation,
tribe or power with whom the United States may contract by treaty
. « . " (16 Statutes at Large 544, 566).

Technically, this rider did nothing to stop the President
from making international treaties with native nations, but from
1871 to the present it has been the de facto state of affairs that
native nation-United States diplomacy results in “agreements,”
rather than “treaties.” The implication, of course, has been that
United States recognition of native nations’ international status
was thus removed (Lyons et al. 1992, 292-296; Deloria 1996, 970~
971).

This indicated the existence of the powerful, underlying
belief that the United States had the right and the ability to
impose its will on native nations.' As will be discussed below,
the belief that a rider to an appropriations bill could deprive
the continent’s indigenous inhabitants of their nationhood was
accepted by all branches of the federal government through the
next hundred years. This was clearly an assimilationist policy,

as well as an important justification for United States’

74

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



imposition of control over native lands. As Deloria (1986, 319)
observed:

In America, as I see it, the conflict has never really

been between cultures. Those clashes have only been

surface manifestations of a deeper problem. The real

issue in this country has been over the control of land

and natural resources and the relationship of Indians

to the economy.

Historically, Indian policy has been largely
bipartisan.

While the end of formal treaty-making marked the dawn of a
new era in United States policy toward native nations, the twin
policies of extermination and assimilation continued to form the
basis for implementation of the imposed regime. These policies
were linked to the philosophy of the time and were often stated in
more humanitarian terms than those used by General Sullivan in
1779. However, the effect was the same. As Senator Casserly of
California put it, the general belief was that just the passage of
time would solve “the Indian problem,” “either by the
disappearance of these dwindling races or by their own voluntary
acceptance of the relations of citizenship” (Congressional Globe,
1 March 1871, 1824, quoted in Deloria 1992, 294). Indian
Commissioner Thomas Morgan was more blunt: “Indians must conform
to the ‘white man’s ways,’ peaceably if they will, forcibly if
they must” (Cornell 1988, 56).

The continuation of assimilation and extermination policies
masked the changing roles of the different branches of United
States government. As would be expected, the President’s role in
Indian policy dwindled. The Army and groups of citizens continued

extermination in the West, while Congress and the courts took the

lead in assimilation. During the first twenty years of the post-
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treaty period, the existence of the imposed regime became clearer
and clearer as Congress drafted a series of laws designed to
implement its belief that Native Americans should melt into the
United States mainstream, and that the United States should have
total power over reservation lands and resources. In addition to
the general policies discussed in more detail below, Congress
outlawed native spiritual practices and dancing, gave itself
criminal jurisdiction over native lands, assigned the forced
education of Native American youth to various Christian
denominations, and authorized the sale of resources taken from
reservation lands (Cadwalader and Deloria 1984, Chs. 3, 5; Cornell
1988, 56-57; O’Brien 1989, Ch. 5).

These Congressional efforts certainly had broad impacts. But
in terms of Native American control of land, the most damaging

legislation was undoubtedly the Dawes Allotment Act of 1887.

The Allotment Policy

The Dawes Act, as it has generally been known, was supported
both by those who wanted Native Americans to assimilate based on
motives of greed and by those whose motives were more
humanitarian. At the time, reservations were generally organized
as tribally-held lands under federal jurisdiction, with families
living in a place without holding individual ownership. The Dawes
Act sought to resolve what was perceived as a lack of placing an
adequate value on holding private property by decreeing that each
native head of household be assigned 160 acres, with smaller
acreages going to other tribal members. After these assignments,

any remaining reservation lands would be declared “surplus” and
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sold to non-Indians (Barsh and Henderson 1980, Ch. 6; Hauptman
1992, 321-323; O’'Brien 1989, 77-79).

It was hoped that this would break up communal land holding,
thus encouraging Native Americans to accept the mainstream
concepts of private property and individual profit. The land was
to be held in trust by the federal government for twenty-five
years, while native individuals gained “competency” to handle
property ownership. This twenty-five-year “trust period” was the
immediate source of the Bureau of Indian Affairs’ guardianship
over native lands, which will be discussed below (Hauptman 1992,
321-323; O'Brien 1989, 77-78).

The amount of land in an allotment was considered adequate
for a family to make a living by agriculture, but was actually far
from adequate for that purpose on most Western reservation lands.
By the time the allotment policy ended in 1934, Native Americans
had lost control of two-thirds of their remaining land base and
the most productive lands on their reservations. The poor quality
of the remaining lands left them totally impoverished. The losses
totaled ninety million acres. Of these lands, sixty million acres
were sold as surplus, and the remainder was transfered to non-
Indian ownership by a variety of legal and extralegal means
(Hauptman 1992, 321-323; O’'Brien 1989, 77-79; Thompson 1997, 271-
275) .

The passage of the Dawes Act provided the clearest marker for
the beginning of the imposed regime. The United States was no
longer trying to gain control over Native American lands. It was
declaring that its laws were the basis for the distribution of

native lands to various individuals, both Indians and non-Indians.
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After distribution was complete, it declared that it retained
control over native lands and resources for at least twenty-five
years.

Allotment was also the United States’ single most successful
policy tool for removing native control of land and resources in
the post-treaty era. But Congress was not the only federal
institution involved in the development of the imposed regime.
The growth of Congress’s role and its allocation of increasing
power to the Department of the Interior was supported by the
Supreme Court. In fact, it was Supreme Court rulings that
provided a name for the new federal policy, which gave Congress
“plenary power” over Native Americans. United States v. Kagama
(1886) and Lone Wolf v. Hitchcock (1903) established the policy
that Congress alone had power over Native American lives and
lands, providing an important justification for the imposed regime
(Wilkins 1997, Ch. 3; Barsh and Henderson 1980, Ch. 8; Hauptman
1992, 319-321).

Congress, in turn, delegated its power to the Department of
Interior, particularly the Bureau of Indian Affairs (BIA). The
BIA was directed to use this power to serve Native Americans’
needs under the doctrine of wardship: the idea that native people
were unable to act in their own best interests and needed a
guardian to protect them. While the Dawes Act provided for direct
guardianship of some Native Americans and their lands, the roots
of this more general “trust” doctrine were usually traced back at

least to the Supreme Court’s decision in the 1832 case Worcester

v. Georgia. In that decision, Chief Justice John Marshall

78

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



characterized the Cherokee as a “domestic dependent nation”
(Johansen 1999, 6; Barsh and Henderson 1980, Chs. 5, 8; Hall
1979, Ch. 1). Like guardianship, the trust relationship has
provided justification for federal control over native lands and
resources.

The trust relationship is still in place and is one of
several contested statuses in United States Indian policy. Its
importance is discussed in Chapter Four. For now, it is enough to
understand that the trust relationship is defined in different
ways by those with different outlooks and political views. Some
believe that the trust relationship means that the federal
government must actively assert native nations’ rights. Some say
it represents a duty to help native populations meet their
subsistence and social needs. Others say that the federal trust
stands opposed to native sovereignty. Most authors admit that it
has at least two different modern meanings (Wilkins 1999; Marsh
1997).

The concept of trusteeship as a benevolent relationship,
however, does not cloud the question of the existence of the
imposed regime. The primary difference between the usual use of
international trusteeship and the imposed regime within the United
States has been that one nation’s trusteeship over another has
usually been considered temporary. Trusteeship has also generally
meant a partial usurpation of internal governmental and social
controls, rather than the imposition of plenary control.
Similarly, state governments’ guardianship of persons who are

labeled incompetent to manage their own affairs has usually been
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considered temporary (Johansen 1999; Morris 1992). For Native
Americans, the trust relationship has now lasted well over a
century and has usurped internal social and governmental controls.
As indicated above, the trust relationship is not the only
status accorded native individuals that has impacted control of
land and been a matter of controversy. United States citizenship
was imposed on Native Americans in 1924, although some native
individuals had chosen or been given that status earlier (O’Brien
1989, 79-80). As Scan doa (1998, 10), an On“yote?a.ka (Oneida),
put it:
In 1924, the Occupation Forces met and decided to make
us citizens of their country made up of lands they
stole from us. The reason for this is because they saw
that we as a people were going to live and they do not
want us to be able to sue them for all their illegal
and genocidal activities. A citizen cannot sue central
government without the consent of the central
government.
As this quote indicates, some Native Americans accept United
States citizenship, and some do not. Many do not accept state
citizenship. Wilkens and Witmer (1998) note that many native
people:
would consider the act of voting in an American
election--at any level--to be an act of treason, a
betrayal of one’s own tribal identity. And yet, many
tribes in Arizona and in other states as well, appear
to rest comfortably in the knowledge that their tribal
sovereignty is in no way Jjeopardized by active
participation in state, and federal elections.
So individuals may consider themselves citizens of their native
nations only, or may consider themselves the holders of dual or

triple citizenship (Hauptman 1992, 324-325; Barsh and Henderson

1980, 259-261; O’Brien 1989, 79-80).
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The 1924 Citizenship Act, with its tilt toward assimilation,
was an early indication of the coming changes in United States
policy regarding Native Americans and their lands. The wars had
been over for a quarter of a century, native nations had been
reduced to one-third of their land base at the end of the treaty
period, and the imposed regime had been successfully enacted by
Congress and given legal sanction. The federal grab bag of policy
tools had been expanded to include a series of statuses, statutes,
and legal decisions that could be applied in a variety of
situations to support shadow federalism.

Still, by the early 1930s, the allotment policy had been
generally discredited as harmful to Native Americans. Change was
happening on many fronts with the election of the Roosevelt
administration. That change reached Indian country with the 1934

Wheeler-Howard Act, also known as the Indian Reorganization Act

(IRA) .

The Indian New Deal

The allotment policy had proved a disaster in terms of Native
American land loss. This was decried by native peoples and in
humanitarian circles. The policy was also a failure in terms of
either assimilating or exterminating native populations. Native
American populations had begun to rebound from their turn-of-the-
century low of 237,196. By 1930, they totaled 343,352 (Nagel
1996, 5).

Humanitarians and other critics of federal policy noted
allotment’s failure to assimilate native people, who hung onto

such “foreign and antagonistic” beliefs as enjoying sports more
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than hard work, lacking interest in acquiring a private home, and
focusing on the general welfare rather than individual
advancement. These beliefs were labeled communistic, un-American,
and impractical, and native people’s failure to drop them was used
as justification for a new federal policy that would increase the
likelihood of full assimilation (Barsh and Henderson 1980, 97-98).

The Indian Reorganization Act was officially named after its
Congressional architects, Senator Wheeler and Representative
Howard. The new policy it outlined was an important addition to
the United States’ bag of Indian policy tools. The Act also
provided an example of apparent policy incoherence that 1is
explained by a focus on the control of land and resources.

The IRA ended further allotment, and its architect, BIA
Commissioner John Collier, intended that it would further native
control of land. But his goal was foiled in Congress and in
implementation (Deloria and Lytle 191984, Ch. 10; O’'Brien 1989,
81-82).

This result came primarily from two aspects of the situation.
First, land that had already been allotted continued to be held in
trust for individuals. Individuals’ allotted lands were handed
down to ever-larger numbers of heirs, resulting in highly
fractionated ownership of ever-smaller parcels. This had major
impacts on reservation land and resource issues, because it was
often impossible for native people to exercise control over land
that was owned by dozens of persons and administered by the BIA
under the trust principle (Ambler 1990, Ch. 6; Thompson 1997,
275). Fractionated ownership continues to compound the

difficulties brought by the trust relationship to the present day.
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The second major way the Indian Reorganization Act’s good
intentions were thwarted was through the governmental institutions
set up by the Act. The IRA set up a mechanism for the
establishment of United States-recognized tribal governments.

This provision of the law was based on the principle that tribal
sovereignty still existed in some form, but its implementation
involved creating new tribal government institutions based upon
the United States model (Barsh and Henderson 1980, Chs. 9, 10;
Hauptman 1992, 326-329; Deloria and Lytle 1984).

The law provided that the United States would work with
native nations to design the new tribal governments and gave
native individuals an opportunity to vote on their adoption.
However, implementation was structured so that:

A majority of Indians who lived on the reservation and

owned property . . . had to come in and vote against

the application of the Wheeler-Howard Act to their

reservation. If they did not have a clear majority of

all eligible voters, they had the act extended over

them (Deloria and Lytle 1984, 165).

Native BAmericans were often unfamiliar with voting, hampered by
distance and lack of communication, and unwilling to participate
in the program of a foreign government. Because abstentions were
counted as votes for a new government, some tribal governments
were created even though the majority of those who voted were
against them. IRA constitutions also contained a provision giving
the Secretary of the Interior the authority to accept or veto any
action taken by the tribal government (Barsh and Henderson 1980,
Chs. 9, 10; Hauptman 1992, 326-329, Deloria and Lytle 1984; Biolsi

1992, Chs. 3, 4; O’'Brien 1989, 82-83).
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In political terms, Biolsi (1992, 33) highlighted the
creation of new tribal governments under the IRA and characterized
the process by which the imposed regime was implemented as “the
bureaucratic penetration of a colonized people by the technologies
of the state.” Morris (1992, 69) was more specific, explaining:

The political colonization of indigenous nations

becomes more complex as the process matures. As

colonial administrations become more firmly entrenched,

the comprador class on reservations refuses to

acknowledge the role of the United States in the

colonization of indigenous peoples at all. Tribal

regimes, ostensibly operated by indigenous peoples,are

ultimately influenced by non-indigenous decisionmakers,

usually in Washington, D.C. . . . In this way, as

Voltaire stated, by maintaining the illusion of

freedom, volition itself is captured, and subjugation

becomes complete.

The imposition of these governments was clearly not an
expression of tribal sovereignty, but of United States power. The
imposed regime could now act through institutions that were
ostensibly Native American, while maintaining the final say in
what happened to reservation natural resources. Whether land was
held by individuals under the allotment policy or by a tribal
government, the Bureau of Indians Affairs and, ultimately,
Congress had the final say. The imposition of IRA governments
laid the groundwork for struggles over those governments’
legitimacy that continues today and provided many examples of the
cooptation that Young suggested was typical of imposed regimes
(Porter 1999, A5; White Face 2000, A3; Kent 20600, 1; Young 1981,
100-101).°

From the United States’ point of view, IRA governments were

also preferable to traditional governments because they provided a

clear authority structure that concentrated accountability and
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facilitated contracting. The United States’ desire for tribal
governments with the ability and willingness to sign contracts was
linked to control of land and resources. The issue arose in the
early 1920s, when the traditional Dine’ (Navajo) government
unanimously turned down a BIA-Standard Oil request for access to
lands containing o0il and gas deposits. The Indian Commissioner
dealt with the situation by appointing a new tribal government,
which signed the Standard Oil leases. The new government, which
was instituted without consulting the Dine’, excluded traditional
leaders in favor of those who were mainstream-educated (Robbins
1992, 93-94; Correll 1982; O’Brien 1989, 250).

This type of behavior was decried by 1930s reformers, and the
formation of IRA governments was partially sold to lawmakers and
the public as giving Native Americans a vote and offering
stability. In the interceding years, however, these governments’
ability to sign contracts allowing the transfer of land and the
exploitation of natural resources often led to loss of native
control. As noted in Chapter Two, Ambler (1988, Ch. 2) calls the
period before 1970 the “Rubber-Stamp Era,” saying:

Without the information and expertise to put them on

equal footing at the bargaining table, the tribe had to

rely upon the advice and integrity of industry and DOI

advisers when setting contract terms . . . They had

only rudimentary tribal governmental structures and

facilities, if any. When the Anaconda [uranium mining]

agreements were first signed, the Laguna Pueblo had no
tribal government office; all the contract papers were

kept in a trunk. And most of the tribal council

members were illiterate (58).

The imposed regime functioned smoothly under such circumstances.

Despite the success of the imposed regime, the mood in

Congress changed again. Like other regimes, the shadow federalism
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regime needed to learn and change to remain effective. Like the
Allotment Act, the policy tools provided by 1930s federal policy
were eventually branded a failure, and Congress again moved to
change the manner in which the United States would deal with
native nations. This change, known as the “termiration” policy,
was designed to provide an ultimate solution to tribal control of

land and resources by erasing reservations entirely.

The Termination Era

Even though native governments continued to lose control of
natural resources, the IRA was successful in halting and reversing
the loss of reservation lands that had been the hallmark of the
Allotment policy. 1In the first fifteen years of IRA
implementation, native nations’ land holdings increased by four
million acres, reaching 52 million acres. This was mostly the
result of regaining control of lands that had been lost under
allotment and leasing programs (Deloria and Lytle 1984, 184-185).

However, Native Americans remained financially destitute,
politically powerless, and geographically isolated. As a result,
beginning in 1946, the newly Republican Congress, which was intent
on dismantling the New Deal, was able to brand the Indian
Reorganization Act as another policy failure. "“Big government is
inefficient,” Republicans said, “and Indians need to be freed from
it once and for all . . . All that mattered was that Indians be
made to conform to the norm in American society” (Deloria and
Lytle 1984, 191). To reach this goal, Congress moved to erase
reservations and tribal governments, put native people and lands

under state jurisdiction, and end treaty and trust
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responsibilities. This set of ideas became institutionalized in
the 1950s as the termination policy (Deloria and Lytle 1984, Ch.
13; Hauptman 1992, 329-334).

Under termination, some reservation lands were simply sold.
Others were turned into trusts held by a bank, rather than by the
federal government. The companion “relocation” policy provided
benefits to native individuals who moved off the reservations to
urban areas. Large areas of some native nations--particularly
along the Colorado, Missouri, and Allegheny Rivers--were condemned
and flooded for hydroelectricity, recreation, and irrigation
(Deloria and Lytle 1984, Ch. 13; Hauptman 1992, 329-334; Barsh and
Henderson 1980, Ch. 10; Robbins 1992, 98-100; Lawson 1982).

Termination was quickly labeled an unmitigated disaster, and
its implementation was abandoned within a few years. The
Menominee, located within Wisconsin, were the best-known example
of the policy’s effects. The Menominee were terminated primarily
because they were in fairly good financial condition. Their
reservation was turned into a county, and lands became subject to
state taxation. As a result, their sustained-yield timbering
operation was no longer able to break even, and the tribe had to
sell choice lands and other resources to meet its members’ needs.
Recreational lakes were created by combining existing water bodies
in an attempt to create choice real estate for vacationers, and
the hydrology of the area was disrupted, flooding roads and
creating large infrastructure costs. The reservation hospital
closed, the county became the most impoverished in the state, and
many Menominee were forced to emigrate to find work (Shames 1972;

Hall 1979, 25-28). 1In 1975, after a protracted political battle,
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the Menominee regained reservation status.

The role of the imposed regime was clear in the Menominees’
situation. Citing Lurie, Shames (1972, 10-11) concludes:

There were two matters on which all Menominee agree.

First, termination was never their idea. Frequently

exasperated as they were with the Indian Bureau, they

were, nevertheless, keenly aware of their vulnerability

without the federal presence. They depended on their

treaty as a gquarantee of their rights as a minority to

exist in peaceful possession of their homeland . . .

Second, the Menominee were given to understand by

Senator Watkins that whether they wanted it or not, the

government would see to it that they were terminated.
As noted above, as a matter of implementation, the termination
period lasted only a few years. However, during that time, Native
Americans lost control over large areas of land (Robbins 1992, 98-
100). Termination also cast a pall over Indian country that
lasted much longer, as tribes were afraid to begin new projects
and constantly felt the need to protect their land bases. The
policy was not officially abandoned until 1988 (O’Brien 1989, 85).

Termination policy had elements of both assimilation and
extermination. As Cahn (1969, 18) put it, “The Indian was correct
in his appraisal of termination as annihilation rather than
emancipation.” While Congress’s stated goal was to free native
individuals from their federal shackles and move them into the
United States mainstream, the policy’s impacts included reductions
in health care, housing, food, and other basics of life. The
policy also sought to culturally erase native communities and to
politically erase their nations from the map.

Termination was one of a string of declared policy failures

that were actually successful in the terms of the imposed regime.

Land and resources left native control at the behest of the United
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States government, and that government maintained control over the
lands that were left in tribal hands. By the dawn of the self-
determination era in 1970, shadow federalism was firmly
entrenched, and its grab bag of policy tools had successfully
controlled Native American land through a variety of policy
periods and despite the conflicting paradigms of assimilation and
extermination. As Deloria (1969, 49) summarized the situation at
that time, “Indian people have become extremely wary of promises
made by the federal government. The past has shown that even the
most innocent-looking proposal is often fraught with implications
the sum total of which is loss of land.”

The same year, Cahn (1969, 5) wrote the famous lines, “The
Indian is never alone. The life he leads is not his to control.
That is not permitted. Every aspect of his being is affected and
defined by his relationship to the Federal Government . . .” The
dawning of the self-determination era was the result of a series
of declared policy failures, but not a result of the failure of
the imposed regime. Rather, both Cahn’s and Deloria’s books
provided evidence of the regime’s existence and of native
individuals’ acquiescence to its terms. But the publication of
Deloria’s and Cahn’s books, the development of new native-led
organizations, and the growth of Native American identity and

activism signaled that change was in the offing.
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The Self-Determination Era

Beginning with Deloria’s 1969 volume Custer Died for Your
Sins: An Indian Manifesto, the public and government began to
become aware of changes in philosophy in Indian country. These
new attitudes and beliefs challenged the imposed regime, the
stereotypes that supported it, and termination-era Native American
leadership. In direct contradiction to the imposed regime’s total
hold on native lands and lives, Native Americans called for a new
federal policy, which Deloria quoted Alex Chasing Hawk as calling
“A leave-us-alone law!!” (Deloria 1969, 27).

Although the changes in United States policy involving Native
Americans that occurred in the late 1960s and the 1970s occurred
in an era of political and social upheaval, it is important to
remember that the context of activism was different for Native
Americans than for other disadvantaged groups in United States
society. In the late 1960s, Native Americans learned to “pose as
another American domestic racial minority” to tap into the
programs of Jochnson’s “Great Society” (Deloria and Lytle 1984,
216) .

However, this strategy was generally abandoned by the early
1970s, as Native Americans began to assert their own agenda,
rather than just react to existing federal programs. This meant
emphasizing treaty rights and regaining control of unceded lands
and resources, in a direct challenge to the imposed regime. This
emphasis placed Native American issues alongside other
nationalistic and decolonization struggles and pushed them

increasingly into the international arena (Churchill 1995, 4, 204-
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205; Alfred 1995, Ch. 1; Wilmer 1993, Chs. 5-7; Morris 1992).

These changes in philosophical and political emphasis were
paralleled by organizational developments that began in the urban
areas, primarily among Native Americans who had been relocated in
the 1950s. In the cities, Native Americans from a variety of
nations found each other in their efforts to break the cultural
isolation of off-reservation life. These contacts led to the
recognition of common political interests. The 1961 founding of
the National Indian Youth Council (NIYC), leadership changes in
the National Congress of American Indians (NCAI) in 1964, and the
founding of the American Indian Movement (AIM) in 1968 were the
organizational evidence of an intertribal political presence that
challenged the United States’ c¢laim to the lands it occupied and
the resources upon which its wealth was based (Deloria and Lytle
1984, Ch. 16; Cornell 1988, Ch. 7; Smith and Warrior 1996, Ch. 7).

The Indian movement of the 1960s and 1970s was never well-
organized, but it eventually reached most reservations and urban
areas. It involved a variety of individuals of all ages, as
native nations claimed sovereignty under international law and
asserted that they deserved to be treated as autonomous
governments. Some countries began to recognize passports from
native nations, support their demands for sovereignty, and request
the release of imprisoned Native American activists as prisoners
of war (Smith and Warrior 1996; Deloria and Lytle 1984, Ch. 16;
Steiner 1968; Cornell 1988; Weyler 1992, Ch. 7; Canadian bill
1987; Soviets waging 1984; Lyons 1986, 287-288).

Clearly, these events challenged the imposed regime’s claim

that United States laws and government were the proper forums for
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the discussion of Native American land issues, and the imposed
regime responded. The result was a series of violent
confrontations between native people and federal, state, and local
governments. The most widely known were probably the “fish-ins”
in the Pacific Northwest, the 1969-1970 occupation of Alcatraz
Island, the occupation of BIA headquarters in Washington, and the
1973 seige at Wounded Knee on the Pine Ridge Reservation.

However, these were only the most publicized of a series of
confrontations that rocked both rural and urban native communities
(Smith and Warrior 1996; Steiner 1968; Voices from Wounded Knee
1974; Stern 1994).

Most of these confrontations arose as a result of Native
Americans challenging the imposed regime in a certain location
under laws that were specific to one or several native nations.
This included asserting a specific nation’s treaty rights,
reclaiming historically-important lands, challenging the
legitimacy of IRA governments, and bringing attention to the
dismal reservation living conditions that resulted from native
people’s lack of control of land and resources. The United States
government’s reactions included the use of military force,
controlling media coverage, encouraging violence through the use
of informants, and manufacturing evidence for court cases.
Thousands of arrests took place, and dozens of native activists
were killed (Smith and Warrior 1996; Messerschmidt 1983;
Matthiessen 1980; Churchill and Vander Wall 1990, Ch. 7; Stern
1994).

This violence and political upheaval provided the background

for the formation of self-determination policy. Like other
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federal policies, self-determination was publicized as favorable
to native people: this time as an attempt to institute the “leave-
us-alone law” requested by native leaders. Unlike past policies,
however, the discussion surrounding self-determination recognized
the failures of assimilation and extermination and suggested a
redirection of United States efforts that contradicted the imposed
regime (Esber 1992, 213; Cornell 1988, 204; Rawls 1996, 68-71).

While the policy of native self-determination was first
verbalized by the Nixon Administration, it was institutionalized
in 1975 by the Indian Self-Determination and Educational
Assistance Act. The Act was touted as a way to transfer power
from the federal government to tribal governments through
increased Native American participation in decisionmaking and
program direction. Tribal governments were given the autonomy to
choose federal program participation and to contract with the BIA
to administer their own programs. The Act was heralded as the
dawn of a new era and as one step toward eventual native control
of Native American lands and lives, but the Act itself conferred
no such control (Esber 1992, 213; Cornell 1988, 204; Rawls 1996,
68-71; Castile 1994). Arguments over the meaning of “self-
determination” began even before the policy was institutionalized
and continue to the present.

A few other aspects of this policy era need to be touched on
as background for this research. First, awareness of a central
paradox is important to understanding the role of the imposed
regime during the self-determination era. Although the Self-
Determination Act authorized tribal governments to take control of

programs, the Department of the Interior retained the power to
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overthrow the decisions of tribal governments.® Esber (1992, 222)
pointed to this conundrum:

The paradox rests on two opposing ideas: Indian self-

determination and decision making, on the one hand, and

federal control of policymaking and implementation, on

the other. Self-determination cannot be accomplished

by a policy decision of a dominant government; it can

only be achieved by disempowerment of the dominant

government and recognition of the genuine sovereignty

of the other.

The Act, then, did nothing to end Congress’s plenary power, and
federal courts retained oversight. The United States government
and the imposed regime, in other words, appeared to let go of
native nations with one hand, while retaining a firm grip with the
other.

Second, the Self-Determination Act was implemented in a
manner that favored certain types of self-determination over
others. Like the IRA, the self-determination policy was partial
toward tribal governments that mimicked the United States. It
favored tribal entities that understood governance, democracy, and
political participation in EuroAmerican terms, and that downplayed
the spiritual aspects of traditional governance. Implementation
of the Act has also favored tribal governments that understood
“development” in capitalistic and entrepreneurial terms (Esber
1992, 216-219).

The third important piece of background information has been
that the actions of Presidential administrations have impacted the
implementation of self-determination policy. There was little
argument about the negative impacts of the Reagan Administration,

as federal funding for water and sanitary projects, education,

healthcare, employment, and welfare programs was cut just as

9

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



tribal governments were beginning to try to take control of
reservation programs (Cook 1996; Philp 1986; Rawls 1996, 73).

This has been important in the environmental arena, as discussed
below. Recent Presidents have continued the call for greater
tribal autonomy, but have had less of a budget-cutting imperative.
The Clinton Administration took symbolic and financial steps
toward improved relations with native nations, but sometimes
appeared to have little understanding of Indian policy.

Fourth, the self-determination era is characterized by
hostility between state and tribal governments over land issues
(Valencia-Weber 1995; Castile and Bee 1992; Rawls 1996, Ch. 6;
Segall 1998; Apesanahkwat 1999; Martin 1996; O’Brien 1989, Ch.
13). This is nothing new, as will be discussed in Chapter Six.

Even before the data were gathered for this research, it was
clear that, despite twenty-five years of self-determination
policy, Native Americans have generally failed to get their basic
issues--treaties, land control, and nationhood--on the bargaining
table.? For example, Morris (1992, 78-79) pointed out that true
self-determination would mean that native nations had the choice
of being part of the United States, affiliating with another
nation, or nation-state status. This choice has clearly never
been seriously considered by the United States. Philip Deloria
(1986, 193) has suggested that, when native nations have requested
full recognition, they have been held to higher standards than
other nations:

There are not constant reviews of the demographic

status of all the little countries in Europe that are

frequently compared in size and population with Indian

tribes. No one asks whether Monaco and Liechtenstein
are sufficiently culturally distinct from neighboring
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countries to justify their continued existence. Unlike

that of Indian tribes, their political status is taken

for granted.’

While the United States has clearly not allowed native
nations full autonomy, there remain questions about what changes,
if any, have occurred in the imposed regime during the first
twenty-five years of the self-determination era. The changes in
implementation suggested by self-determination policy, if

effective, would have led to clear changes in the imposed regime’s

control of Native American land and resources.

The Special Case of Alaska

As can be surmised from the preceding discussion, Native
Bmericans and their lands have a variety of specific statuses in
relation to the United States legal system. Some have treaties;
some do not. Most reservations were allotted; a few were not.
About half have IRA governments, and about a different half fall
under the provisions of Public Law 280, which gives certain states
concurrent jurisdiction with tribal governments for enforcement of
criminal and civil laws on reservations (O’Brien 1989, 199-200).
This variety makes it difficult to draw conclusions about overall
United States-Native American relationships by generalizing from
case studies. As discussed above, this variety and the resulting
confusion also work to the benefit of the imposed regime. As
Kickingbird and Ducheneaux (1973, x) put it, “The complexities of
Indian land titles are very much like the dialogue in Alice in
Wonderland. Indian title means what the United states has wanted

it to mean whenever the subject has come up.”
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This complexity is compounded by the status of indigenous
peoples living in Alaska. There, the imposed regime has taken a
historically and politically unique turn. The differences in the
imposed regime’s implementation in Alaska become significant in
later chapters and require separate explanation. That
explanation, which again shows the adaptability of the imposed
regime, is the focus of this section.

In general, native peoples living within the boundaries of
what is now Alaska have different legal relationships with the
United States than those in the “lower forty-eight" states. While
the differences among native groups in this vast area are
substantial, they are alike in that EuroAmerican influences have
come more recently than for native nations in the lower forty-
eight.

The United States gained a claim to the area from Russia in
1867. By then, the treaty-making era was almost over, and most of
the Indian policies of the 1700s and 1800s were not implemented 1in
Alaska (Skinner 1997, Chs. 1, 2; Harrison 1995). The allotment
policy was implemented in some places, but only one reservation
was created. This was partly because key Alaskan native and state
leaders opposed reservations, and partly because companies thought
reservation status would exclude them from resource-rich lands.

In addition, the subsistence lifestyle, which is still common in
Alaska, requires access to large territories (Skinner 1997, Chs.
1, 2; Korsmo 1995; Sandza 1983; Kizzia 1997a).

For many years there was no perceived need to tie native

communities to particular parcels of land. When statehood came in

the 1950s, native land issues were largely ignored, but the state
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enabling act let Alaska’s new government chcose 103 million acres
of “vacant” land for state purposes. The federal Bureau of Land
Management was placed in charge of issuing the necessary patents.
As Weiss and Maas (1992, 203) put it, “Inevitably the state
selected land used by natives” that had “potential economic
value.” This manner of separating Native Americans from their
land used a tool developed in the Allotment Act--declaring native
lands surplus and then distributing them to non-Indians--but
adapted it to the specific situation in Alaska.

The circumstances in Alaska changed again less than ten years
later with the discovery of rich oil fields along the North Slope.
Suddenly, the United States wanted to declare certain areas
“native” lands and others open to exploration, drilling, and
pipelines. This immediately proved difficult. As Berry (1975)
explained, the indigenous inhabitants, who were one-sixth of
Alaska’s population, had never sold their lands or lost them in
war. They flatly rejected the idea of United States ownership of
ninety percent of Alaska. Native land claims “were soon to tie up
future oil development in double bow knots” (Berry 1975, 7). In
this climate, the few IRA governments that had been formed in the
state, which had been largely dormant, became active and
important. Recently-formed organizations, especially the Alaska
Federation of Natives, became major political players (Skinner
1897, Chs. 2, 6; Berry 1975, Ch. 3).

In Alaska, the United States could not rely on treaties, loss
in warfare, court decisions, or land sales to justify the
separation of native people from their resources. So it did what

it had done before when the political situation changed; it
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developed a new policy tool. That tool was the incorporation of
native communities through the 1971 Alaska Native Claims
Settlement Act (ANCSA). Again the regime adapted a familiar tool,
the imposition of a EuroAmerican form of organization, to new
circumstances.

While the history of ANCSA is fascinating, the outcome of the
legislative process is most relevant here. ANCSA encouraged
village-level incorporation, with individuals as “stockholders”
rather than “members.” This resulted in the formation of about
two hundred village corporations. The Act also set up twelve
regional native corporations. Native Alaskans received $962
million and clear title to forty-four million acres. They gave up
375 million acres, including two thousand miles of coastline. The
federal government retained 217 million acres, and 102 million
acres went to the state of Alaska (Kinner 1997, Ch. 6&; Weiss and
Maas, 1992, 207; Korsmo 1994). It was a land deal of monumental
proportions, fitting the grand scale of the Alaskan countryside.

The implementation of ANCSA was fraught with problems, as
might have been expected from the IRA experience with the
imposition of a foreign form of organization on peoples with a
variety of cultural backgrounds. Similar problems also resulted,
and some Alaska natives have never considered ANCSA or its
corporations valid (Harrison 1995; Lincoln 1995; Ewan 1995).

Problems in implementation of ANCSA developed because the
distribution of lands to native corporations went very slowly.
Village and regional corporations spent a lot of time and money
fighting among themselves for control of resources. Some

corporations teetered on bankruptcy. Individuals born after 1971
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did not receive stock. As with allotted lands stock ownership
became fragmented over time and applied to a smaller and smaller
proportion of Alaska natives. This process has been compared to
termination (Ondola 1995; Skinner 1997, Chs. 6, 7; Parfit 1981).
As Esber (1992, 217) summarized the situation:

The corporations that succeed will have done so because

they assimilated values of competition and corporate

managerial skills necessary for survival in the current

world market. Corporations that fail or are sold off

will leave the original native stockholders landless

and without access to the resources needed for

traditional subsistence patterns.

Culturally, in other words, ANCSA has been a lose-lose proposition
for Alaskan natives that shows aspects of both the assimilation
and extermination policies of the imposed regime.

In the political arena, the most controversial question has
been whether native corporations’ lands should be considered
“Indian country.” If so, native Alaskans could participate in
programs designed for Native Americans in the lower forty-eight
states, and also retain a governmental identity and the ability to
tax (Korsmo 1994; Harrison 1995; Kizzia 1997b). 1In 1998, the
United States Supreme Court ruled in Alaska v. Native Village of
Venetie Tribal Government that Alaskan native lands were not
“Indian country.” This triggered howls of protest (Wilkins 1998b;
Kizzia 1998). It also meant that Alaskan natives were still in a
unique situation in their dealings with state and federal
governments around land and resource issues: their status is
generally based on being corporations, rather than on being

“domestic dependent nations.”
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The Alaskan example provides further evidence of the imposed
regime’s adaptability and of its development of new policy tools
to deal with changing political situations. Native Alaskans are
subject to a different statutory framework, generally different
forms of organization, and different court decisions than native
nations in the contiquous forty-eight states. Yet the outcome 1is
the same: the United States has control over most of the land and

its resources.

United States Environmental Policy and Native Americans

By the time self-determination was statutorily formalized,
the imposed regime had swept the continent, adapted to a variety
of changes in the policy climate, and proved itself to be both
tough and resilient. Previous sections of this chapter provided a
general historical and political framework for the discussion of
tribal-federal-state relationships around natural resources in the
lower forty-eight states and Alaska. These discussions focused on
United States policies that were specifically designed to deal
with Native Americans and their lands.

In this section, the focus is on United States policies that
apply to all populations and attempt to resolve environmental
problems. These policies provide a second and largely independent
set of parameters that are important to shadow federalism in the
self-determination era. While there are links between federal
policy involving native nations and federal policy involving the
environment, these two policy streams should generally be viewed

as parallel influences within shadow federalism.
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It is important to note at the outset that environmental
issues related to native lands have become more salient in recent
years. While control of land and water has always been an issue,
the United States’ passage of a number of environmental laws 1in
the 1970s and the institutionalization of environmental issues on
the public and governmental agendas generally made those issues
more visible. This trend extends into Indian country (McCool
1987; Burton 1991; Rosenbaum 1995, Ch. 1).

The increased salience of environmental policy on
reservations has been heightened in the past fifteen years by
changes in United States law that attempted to make tribal
governments responsible for enforcing a wide array of federal
environmental laws. Since 1985, tribal governments have been been
given increasing responsibility for groundwater protection and for
implementing the Clean Water Act, the Safe Drinking Water Act, the
Clean Air Act, the Resource Conservation and Recovery Act (RCRA),
and the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA or Superfund). Tribal governments have also
been expected to oversee compliance with the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA); the Asbestos Hazard
Emergency Response Act; the Food, Drug and Cosmetic Act; the Toxic
Substances Control Act (TSCA); the Asbestos Schools Hazard
Abatement Act:; the Surface Mining Control and Reclamation Act
{SMCRA); and the Emergency Planning Community Right-to-Know Act.
Tribal governments have alsc become involved in the National
Environmental Policy Act (NEPA) process when federal agency

activities impacted native lands or resources (Sanders and Otsea
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1982; Otsea 1988; Royster and Fausett 1989 638-643:; Brockman 1992,
155-160; Stern 1993, 96-101; Suagee 1990).

The transfer of environmental responsibilities to reservation
governments has been one situation in which environmental and
self-determination policies intermesh. Under Presidential
mandate, each environmental and land management agency has
developed its own policy toward tribal governments. The EPA's
much-quoted Indian Policy promoted a government-to-government
relationship between the United States and each native nation,
which it recognized as “sovereign entities” (U.S. Environmental
Protection Agency 1992, 66-70). The Department of Energy used
similar language, while the National Forest Service’s policy
favored “initiatives and efforts similar to those conducted with
State governments” (U.S. Department of Agriculture 1993). Other
agencies favored consultation with tribes and improved
understanding (Hill 1995).

Obviously, the differences among these policies create the
potential for variation in implementation, and such variation is
easily visible. Tribes are sometimes simply expected to take over
responsibility for implementing environmental laws. In other
cases, they must first prove their administrative capability to
the EPA in a manner similar to the way states achieve primacy in
environmental policy. The legal wording permits tribes to achieve
"treatment as a state”" (TAS) status. The Isleta Pueblo was the
first to achieve this status for water policy in 1993 (U.S.
Congress, Senate 1991, 65; U.S. Environmental Protection Agency

1992, 14, 29; Grijalva 1995; Williams 1992; Isleta tribe 1993).
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TAS status is achieved one program at a time; tribal
governments must achieve TAS status for requlating water quality,
air quality, hazardous wastes, and so forth. As would be
expected, TAS status is controversial. Some tribes bristle at
being compared to sub-national states. Cities, counties, and
states often attempt to block tribal government enforcement of
regulations, especially those that are stricter than state
standards (Peters 1999; Carrier 1993; Selden 1996; Moore 1996b;
19%6a; Grijalva 1995; Midwest Treaty Network 1999).

Of course, these environmental policies have not been
implemented in a vacuum. There are three aspects of the situation
that have had special implications in Indian country: energy
development, jurisdictional issues, and the timing of
environmental policy implementation.

Environmental policy has focused on energy issues to a much
greater extent in Indian country than in other places. As covered
more in Chapter Four, the 1970s energy crisis meant greatly
increased exploitation of energy resources on Native American
lands, which has had huge impacts on some native communities.
These impacts have been environmental, social, economic, and
cultural (Churchill 1993; Citizens’ Review Commission 1981, Chs.
D, E; Jorgensen 1984).

Reservation energy projects have generally furthered the
goals of the imposed regime by causing native people to lose
control of land and water. These losses have included export of
resources, increased corporate control of land and resources, and
pollution that has made land and water useless for other purposes.

Dealing with the existing projects and the threat of more energy
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exploitation kept Native Americans in a defensive posture well
into the 1980s. Knowing they were up against multinational
corporations, the federal government, and often state actors,
tribal governments and citizens’ groups worked hard to control
reservation land bases (Ambler 1990; Citizens’ Review Commission
1981, Chs. D, E; Rawls 1996, Ch. 6; Gedicks 1993; Jorgensen 1984;
Grinde and Johansen 1995, Chs. 5, 8; Sanders and Otsea 1982; Otsea
1988) .

Complex jurisdictional questions are the second thing that
create a different basis for environmental policy on native lands
than on other lands within the United States. These questions
involve both the status of land and the status of individuals.

While clashes are common between states and the federal
government over regulatory jurisdiction, for tribal governments
the situation 1s taken one step farther. Not only is the tribal
government a third major actor, but jurisdiction is often
checkerboarded; adjacent, alternating parcels of land have tribal
and non-tribal ownership. As pollution and natural resources do
not feollow human-made boundaries, this is extremely frustrating to
tribal governments, which cannot requlate all lands within
reservation boundaries (Smith and Silver 1998, 735; Giago 1998).
Generally, state and local governments may not implement their
environmental regulations on reservation lands, but there are
exceptions in the areas of zoning and taxation (Royster and
Fausett 1989; Monette 1996; National Congress of American Indians
1996). Tribal governments, even if they have clear jurisdiction,
are often unable to enforce zoning and planning as a result of

Supreme Court decisions. So overall, it is often so unclear who
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may do what that nothing gets done, or tribes and states may both
try to plan for the same lands, leading to continual conflict
(Uram and Decker 1992-1993, 12-13; Goeppele 1990; Suagee and
Stearns 1994, 72-79; Stern 1993; Brockman 1992, 152-155).

Tribal regqulations also apply differently, based on a target
individual’s status. Supreme Court decisions say that tribal
members and non-members are subject to different rules. When
tribal regulations do apply to non-member individuals and
corporations, outsiders may not have the same due process rights
as they would have off-reservation. This leads to non-member
complaints about regulation without representation (Walbridge
1995; Monette 1996; Suagee and Stearns 1994). So determining what
laws apply in a situation is dependent both on who is involved and
on precisely where they are located.

The third factor that has created a somewhat different basis
for environmental implementation on tribal lands has been that
tribes were directed to take over regulatory duties at the same
time that federal environmental funds were cut. When the funding
cuts of the 1980s came, states had already developed
infrastructures for implementing environmental laws. But most
reservations did not yet have such structures (Goldtooth 1992;
U.S. Congress, Senate 1992, 8, 28, 57; U.S. Environmental
Protection Agency 1992, 6). This was reflected in survey results
in the early 1990s that indicated tribes' most urgent
environmental priorities were funding for staff, training, and
program development (National Tribal Environmental Council 1993,

15).
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Even if the imposed regime disappeared, jurisdiction was
never in dispute, and adequate funding was provided, it would be
unlikely that reservations would quickly develop the types of
environmental infrastructures seen in states. Many reservations'
small size and persistent poverty would make development of large
agencies staffed with professionals unlikely. This is discussed
further in Chapter Five. Other factors, including the federal
government’s historically inconsistent policy messages, encourage
caution in tribal behavior. For nearly thirty years, tribal
governments were under the threat of termination. The historical
swings between assimilation and extermination policies have
discouraged tribal governments from developing strong direction in
most policy arenas. These swings in federal policy have combined
with state antagonism and poor outcomes from well-meaning policy
initiatives to create a "persistent distrust of outside expertise,
including that of the federal government.” In addition, some
tribal factions will probably continue to consider a lack of
regulation as a competitive advantage in a global economy (Smith
and Guenther 1981, 84-85).

Reservations’ generally small size, poverty, inconsistent and
damaging federal policies, extreme jurisdictional complexity, the
impacts of the energy crisis, and state antagonism are all factors
that are unique to the Native American experience with
environmental policy implementation. Most are a direct outcome of
the presence of the imposed regime. Pushed onto small patches of
often marginal land, then denied the ability to control their
resources, Native Americans have faced many challenges in

environmental policy implementation that have not been faced by
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states attempting to implement the same laws. In effect, federal
environmental policies are simply another set of laws that have
been imposed on native nations. The question this research now
turns to addressing is whether the combination of the
environmental and self-determination eras represent a fundamental
change in the imposed regime, or whether these are simply new
policy tools of that regime.

Federal policy since 1870 is the first topic, and Chapter
Four takes a general look at Native American land issues, as
expressed in the decisions of the Department of the Interior.
Together, Chapters Four and Five provide valuable insight into
Native American-United States relations in the self-determination
era. The focus then turns to tribal-state relations in Chapter
Six, and takes a less institutional view in Chapter Seven by
looking at media data. The data sets are summarized and pieced
together in Chapter Eight. The implications of this research for
shadow federalism, regime theory, and political science will be

considered at that point.
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CHAPTER FOUR: THE ROLE OF THE DEPARTMENT OF THE INTERIOR

One of the most likely places to look for changes in
relationships among the United States, Native Americans, and other
actors in this policy arena is in the annals of the Department of
the Interior (DOI). The DOI has provided a fairly consistent
record of interactions among these actors in its published
administrative appeals decisions, which are the subject of this
chapter.

The Department of the Interior (DOI) has been central to the
imposed regime that surrounds United States policy involving
Native American lands and resources. It holds a sweeping
Congressional mandate over Native American lands within the
boundaries of the United States: a mandate of plenary, or absolute
power over all aspects of Native American lives, as discussed in
Chapter Three (Barsh and Henderson, 1980, 209-216; Wilkins, 1997,
24-27). This mandate is not uniformly accepted. It is,
therefore, not surprising that the DOI’s role has been a
consistent source of controversy since Congress made the Bureau of
Indian Affairs (BIA) part of the DOI in 1849 (O’Brien 1989; Nelson
and Sheley in Deloria 1985; Cahn 1969, Part 3; Darlin 1997).

This controversy often leads to formal adversary proceedings
that are handled within the DOI. This chapter considers the
patterns of interactions and outcomes in DOI administrative
appeals cases, the highest level of adversary proceedings handled
within the Department. Specifically, DOI appeals are analyzed for

information on the participants in this legal arena, their
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relationships, the resources at stake, and case outcomes. Cases
from 1970-1974, 1980-1984, and 1990-1994 are examined to allow
conclusions about changes over time.

If the imposed regime weakened during this time period, this

analysis will show:

* improving case outcomes for Native American actors,
including control of more land and resources;

* increased direct involvement in appeals cases by native
actors, rather than indirect involvement through
representation by the BIA as trustee;

* decreased involvement by the Bureau of Indian Affairs and
other United States government actors; and

* a lower rate of successful case outcome for United States
government actors when they are pitted against native
actors.

Changes in the level of conflict and/or cooperation between native
and non-native actors might also signal changes in the imposed
regime, but these variables are a bit more complex. If the
imposed regime remains in place, the level of cooperation could be
expected to stay the same or rise over the study period. If the
imposed regime has ended, a general rise in conflict and drop in
cooperation would be expected. If the imposed regime has ended
and a new regime has developed, there would probably be a period
of increased conflict among native and non-native actors, but this
would be followed by increased cooperation and decreased conflict.
As these two variables may move either in concert or

independently, other scenarios are also possible.
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The role of the Department of the Interior and its Office of
Hearings and Appeals must be understood in some detail before the
data itself can be considered. As in other areas of United
States-Native American relations, an understanding of the history
of the situation is critical to understanding the modern

situation.

The Department of the Interior’s Role in Indian Resource Policy

The role of the DOI as it relates to Indian resources is of
central importance in this chapter. In recent years in Indian
country, there has been a continuum of thought that ranges from
partial to complete rejection of a DOI role. United States actors
have also periodically rejected the DOI’'s mandate, most notably
during the termination period and most recently in the
pronouncements of politicians and others who suggest a modern form
of termination (Q’Brien 1989; Nelson and Sheley 1985; Cahn 1969;
Churchill 1992c; Rooks 1998; Darlin 1997). As suggested in
Chapter Three, conflict surrounding the DOI role has been fueled
by inconsistency in United States policy over time.

As discussed earlier, the original United States policy
toward Native American nations was to negotiate international
treaties that would define and protect the new nation’s
territorial claims. In the early 1800s, this poclicy ran parallel
to the policies of removing Native Americans from the eastern
United States and exterminating those in the West. To the latter
end, the Indian Office was formed in 1824 within the Department of

War (Churchill 1993, 38-47; O’Brien 1989, Ch. 4; Mahooty 1998).
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The Department of the Interior was formed twenty-one years
later, and the Indian Office found a new bureaucratic home within
the DOI in 1843. Originally a hodge podge of agencies, the
Department’s focus became the management of land, primarily the
public lands that had been carved out in the western half of the
continent when Native Americans were dislocated or defeated
(Switzer 1994, 52; Mahooty 1998; Churchill 1995, 27-31).-

After its transfer from the Department of War, the Indian
Office and its successor BIA were charged with protecting Native
BAmericans under the trust doctrine. The BIA was given broad
responsibility for and plenary power over Native American lives
and lands (Deloria 1985, 247-249; Cahn 1970, 112-132; O’'Brien
1989, 259-267; Wilkins 1997). Under modern United States law, the
Secretary of the Interior has final authority over all contracts
and leases involving Native American lands, in the same manner as
on the federal public lands of other DOI agencies. The latter
include the Bureau of Land Management, National Park Service, and
Fish and Wildlife Service, and administer twenty-eight percent of
the United States’ total land mass (Rosenbaum 1995, 108-1039, 119).

In the language of federal law involving Native Americans,
then, one of the issues considered here is whether the United
States still exercises plenary power over Indian lands, and
specifically, whether the DOI appeals process is one instrument
that continues the exercise of such power. Some might argue that,
even if plenary power is being exercised within an imposed regime,
the BIA is actually acting in the best interests of Native
Americans under the trust doctrine (O’Brien 1989, 239-267). This

raises questions about how to handle the DOI appeals data. Should
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the BIA’s interests and those of Native Americans be conflated
because the agency is acting as a trustee in the best interests of
native nations? Or should native and agency interests be treated
separately?

To put this discussion in context, an understanding of the
history of relations between the DOI and Native Americans as it
relates to the concept of BIA guardianship is important. As
discussed above, from the beginning, the DOI’s mission has focused
on public lands and resource management. As an agency, it quickly
developed an internal conflict of interest between its cobligation
to protect native interests and its policy of promoting the sale
of native resources to non-native interests (Kickingbird &
Ducheneaux 1973; Cahn 1970, 156-162; Barsh 1992, 216-218; Marsh
1997, 796-797).

This conflict of interest has existed for 150 years, but it
intensified in the 1970s, when the energy crisis put additional
pressure on the DOI to extract resources, making the agency part
of what Ambler (1990, 68) called “([tlhe federal government’s blind
boosterism of energy development.” Reservations, which included
one-third of the known coal reserves west of the Mississippi and
large deposits of oil and uranium, became an important source of
the raw materials necessary to President Carter’s policy of energy
independence. Not only were the minerals there, but tribal
governments lacked political clout and environmental regulations
(Ambler 1990, Ch. 1; Barsh 1992; Churchill 1995, 181-185).

The DOI approved a number of contracts for the extraction of
the rich mineral, forest, and water resources on reservations and

other native-controlled lands that were clearly not in Native
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Americans’ best interests. These contracts were often long-term
and covered huge acreages, which prevented adjustments as market
prices or land use plans changed (Ambler 1990; McCoocl 1987). For
many native nations, the outcome was the loss of resources at
prices well below their market value. One of the best known
examples was the BIA’s sale of enormous coal deposits under the
Northern Cheyenne Reservation in the late 1960s. The purchaser
was Peabody Coal Company, the sole bidder, which spent twelve
cents an acre at a time when similar coal deposits were priced at
sixteen to one hundred dollars an acre (Ambler 1990, 63).

Conflict of interest also arises in the context of water
policy. Here the conflict is often between the BIA and other DOI
agencies, particularly those administering public lands adjacent
to Indian country. Pevar’s research (1992, 222) on this issue
concluded, "“Frequently, government agencies, when faced with
scarce water resources, ignore Indian water rights in favor of
other interests.”

In addition to the intra-Departmental conflict of interest,
conflicts developed between the DOI and other federal interests.
As Marsh (1997, 795) put it, “It is the public, or national,
interest in the orderly and efficient development of mineral
resources, maximizing overall recovery, and promoting a profitable
industry in order to sustain development that weighs against the
interests of the Indians.” President Nixon (1970) called this
conflict between federal agencies’ goal of maintenance of the
national public interest and its role as trustee for the interests
of the continent’s indigenous nations “an inherent conflict of

interest.”
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An economic analysis by Barsh (1992) indicated that, in this
conflict, national interests have been favored, as the resources
the BIA controls have been used by the federal government as a
buffer during recessionary periods. In the 1800s, he said, the
primary resource was land, while in the twentieth century the
focus has been on materials that are essential to industry. The
DOI treated reservation resources, particularly oil, coal, water,
and timber, like resources on federal public lands and released
them onto the marketplace to maintain economic growth. Barsh
observed, “The regulations applicable to Indian lands were more
‘flexible’ than those which govern public lands, according the
secretary ([of the Interior] greater discretion and the option to
waive any requirements” (Barsh 1992, 217; citation omitted).

This intra- and inter-Department conflict of interest and the
related alienation of native lands and resources under the United
States’ trust protection has continued through several policy
periods in the late 1800s and the majority of the twentieth
century. Wilkins (1998c, 15A) was not the first to observe, "One
might even say that the one thing tribes can ‘trust’ is that the
U.S. will find some way to abridge their rights.” He echoes Red
Cloud, a prominent Lakota (Sioux) leader of the last century, who
summed up his experience with non-Indians and their governments
thus: “They made us many promises, more than I can remember . . .
They never kept but one: They promised to take our land, and they
took it!” (Utter 1992, 8).

This Native American mistrust of United States institutions
has often been focused not on the DOI, but on the BIA, the agency

directly reponsible for implementing the trust relationship.
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Since its founding, the BIA has been roundly and consistently
criticized for its failure to protect Native American interests.
The criticism has come from the “left” and from the “right,” from
Congress, states, interest groups, the general public and, most
consistently, from the people whose interests the agency is
supposed to guard (Cahn 1969; McCool 1987, 146-156; Nelson and
Sheley 1985, 178-179; U.S. Congress, Senate, Select Committee
1989; Satchell 1994; Porterfield 1997, 1997-1998; Rooks 1998;
Darlin 1997). Historical criticism from Indians included an 1891
statement about the events that led to the Wounded Knee Massacre,
also by Red Cloud, who bluntly said, “The Indian Department has
almost destroyed us. Save us from it.” More recently, in 1972, a
group of Native Americans took over the BIA building in
Washington, D.C., calling for the Bureau’s abolition, among other
things (Rawls 1996, 124-129; Weyler 1992, Ch. 2; Deloria 1974;
Trail of Broken Treaties 1973). This is not generally a sign of
constituency faith in an agency.

Many non-Indians also look at the BIA with a jaundiced eye.
Cahn’s volume (1969), Our Brother’s Keeper, provided a scathing
analysis of the agency at the dawn of the self-determination era,
and the BIA is still widely viewed as less than competent. It
earned the title of “the worst federal agency” in a U.S. News and
World Report article (Satchell 1994), and was characterized by
McCool (1987, 146-156) as a powerless agency with low employee
morale and a poor image that is organizationally unstable, lacks
expertise, and acts in a self-serving manner rather than as a

trustee. A recent article in Forbes correlated the BIA’s failures
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with the worldwide failure of socialism and compared the agency-
Indian relationship to an abusive spousal relationship {(Darlin
1998, 100).

This inflammatory language is paralleled by the agency’s
obvious lack of success in its central mission. This is heralded
by observations such as Rawls’ (1996) that “In spite of decades of
federal programs designed to eradicate poverty from the nation’s
reservations and urban slums, Indians continued throughout the
twentieth century to be the most disadvantaged group of Americans”
(77). The Executive Summary of a report by the Senate Select
Committee on Indian Affairs (1989, 10) put it in administrative
terms, observing:

BIA’s mismanagement is manifest in almost every area

the Committee examined . . . the Committee found a

pattern of callously ignoring known problems, defending

and promoting incompetent staff, and ostracizing the

few capable employees who dared to speak out against

the institutional incompetence that surrounded them.

In addition to questions of competence and motivation, the
BIA has always been scandal-ridden, beginning with the theft of
food and other items that were supposed to have been provided to
Indians on the early reservations (O’Brien 1989, 76; Mails 1979,
30; Moquin 1973, Part Two; Rural Sociological Society 1993, 186).
The most recent major scandal has involved the BIA’s inability to
account for $3.2 billion of the $4.4 billion in Native American
assets that it holds in trust (Satchell 1994). Johansen (1999, 1)
summarized the situation: “Not even George Orwell, in his

imaginary world where the names of government agencies described

the opposite of their intentions, can top the word-play at the
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Bureau of Indian Affairs. Try this one on Big Brother: ‘trust,’
as in ‘trust responsibility’ . . . .”

Under these conditions, it is difficult to say that an actual
BIA-Native American trust relationship exists. Accordingly, this
research proceeds with the assumption that BIA interests and
Native American interests are not equivalent. But it is these
types of issues, the results of intra-agency conflicts of interest
and of the breakdown of the trust relationship, that are the
source of many of the administrative appeals that are the subject
of this chapter.

The period covered by this data includes the first twenty-
five years of the self-determination era in United States policy
toward Native Americans. Recall that the coming of
self-determination was supposed to bring increased tribal
government power and to remove the Bureau of Indian Affairs from
its position of control over Native American lives and lands. This
chapter focuses on legal cases that go to the heart of this policy
and its outcomes, as the BIA and Native Americans are often
directly involved in the appeals. The task is still the same: to
identify precisely what change, if any, has occurred in the

imposed regime during the self-determination era.

The DOI Appeals Process
This research uses analysis of legal decisions to identify
patterns of stability and change in the nature and outcome of
Department of the Interior administrative appeals. Identifying

patterns of interaction and power sharing is particularly
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important in a policy arena whose complexity and wide geographic
spread resist easy generalization. But before discussing
methodology, there is a need to explain the DOI appeals process
and some of the actors in that process in more detail.

In this and following chapters, the term "tribal government"
is used to include Alaska native corporations and other government
bodies that may have traditional Native American aspects, but
whose most prominent task is the maintenance of relationships with
the United States (Lacy and O’Brien 1985; Churchill 1993, 145-150;
Biolsi 1992; Skinner 1997, Ch. 6). As explained in Chapter Two,
the term "traditional government” designates bodies with governing
responsibilities that follow pre—-European patterns of organization
and may have little or no contact with the United States (Meredith
1993; O'Brien 1989). Other actors in DOI appeals include
individuals, non-governmental groups, resource-extraction
companies, and local, state, and federal governmental units. Any
of these actors may begin the appeal process.

DOI appeals result from dissatisfaction with the decisions
made by Department officials, usually those of the Bureau of Land
Management (BLM) or the BIA in the cases studied here. The
appeals are handled in the Office of Hearings and Appeals (OHA),
which was created by Secretary Hickel in 1970 to consolidate the
Department’s hearings and appeals. The appeals studied here are
handled by boards of administrative judges and have already been
heard by an administrative law judge (U.S. Department of the
Interior, Office of Hearings and Appeals 1998; Walsh 1998a).

Board decisions can, in turn, be appealed to federal district

courts. While it is rare for cases in the lower forty-eight
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